in~ 


ie American Philosophical Society 


& 


_ The publications st the American » Philésophical Society consist of Procerp- 
Ns, MEemores, and Year Boox. : 


ae Tm pesca contains papers which have been read before the Society 

<3 ‘fu addition to-other papers which have been accepted for publication by the 

- Committee on Publications. In accordance with the preseat policy one vol- 

‘ume is issued each year, popeiay of six bimonthly i ay nel the price 
{8 $5.00 net per volume. 


“Dur Transactions, the oldest scholarly journal in America, was started 
ir 1769 and is quarto size. In accordance with the present policy each an- 


_ nual yolume is a collection of monographs each issued as a part. The annual 

subsc e is $6.00 net per volume; for both the ProcrEgpincs and the 
tions $10.00, ‘Individual copies of the TaansactioNs ere offered 
le. This issue is priced at $1. Oe Fo Perea 


Each volume of the Memoms-is ul is 3 honk The titles cover 
Ppl tose fields of learning; most of the recent volumes have bets historical. 
-The | ee ae eee ee én 








————— 


TRANSACTIONS 


OF THE 


AMERICAN PHILOSOPHICAL SOCIETY 


HELD AT PHILADELPHIA 
FOR PROMOTING USEFUL KNOWLEDGE 


NEW SERIES—VOLUME 51, PART 5 
1961 


THE JURISTIC BASIS OF DYNASTIC RIGHT TO THE 
FRENCH THRONE 


RALPH E. GIESEY 


Department of History, University of Minnesota 


THE AMERICAN PHILOSOPHICAL SOCIETY 
INDEPENDENCE SQUARE 
PHILADELPHIA 6 


September, 1961 








Copyright © 1961 by The American Philosophical Society 


Library of Congress Catalogue 
Card Number: 61-16536 





THE JURISTIC BASIS OF DYNASTIC RIGHT TO THE FRENCH THRONE 


Ratpu FE. GIESEY 


CONTENTS 

PAGE 
IRE TNE octets cb ceecadunedheeamedmeaal’ 3 
ee ee 4 
ey ES ME asada add daiaideekaeaehnewabec 6 
3. Fewtal law: Primogetiture ....60.cccccccccceccecces 7 
4. Customary law: Simple succession ...............+.. 12 
De Me - diniddindbtinnndhiainn maawhth edad aee Redwnese 17 
ee SS I sc icieccececuyieaieknedeinaeemnase 22 
Sp EE ED a nd cern enenasiabicedekbmawenbesie 25 
i SE tiie e see aaiaihhainmambinnens 38 
CD cs in ack ea eeb keane aeeseeeiebals 40 
DE: itidsdatcediswiwdoddatwsdddglbacbaneisdees 43 
DEE dnGuusnbeuteneddensumatbeakebicoueadoadambasvss 45 


INTRODUCTORY REMARKS 


According to one of Louis XIV’s twentieth-century 
descendants, it was the Sun-King himself who first 
tampered (albeit unwillingly) with the law of suc- 
cession, the warranty of the Capetian dynasty, and thus 
opened (quite unwittingly) the breach with the funda- 
mental law which was ultimately the undoing of the 
monarchy. For, as viewed in the year 1914 by 
Prince Sixte de Bourbon de Parme,! when Louis XIV 
in 1713 had to disbar his grandson Philip, and Philip’s 
descendants (of which Prince Sixte was one), from 
any future claim to the French throne, in order to have 
the European powers recognize Philip as King of 
Spain, Louis in that moment altered one of France’s 
ancient customs, which he should always have held 
sacrosanct: namely, that those who were “capable of 
the crown” of France possessed this status as an in- 
violable birthright. In effect, Louis XIV bartered the 
foundation stone of Bourbon legitimacy in order to add 
a wing to the edifice. Prince Sixte highlights a notable 
instance of Louis XIV’s proprietary attitude towards 
the royal office, which undoubtedly helped loosen the 
monarchy’s ties to what might be called the “ancient 
constitution.” The present essay will not probe the 
mentality of Louis XIV, however—although at the 
end we may bring up the question again, to reflect 
how novel Louis’ action really was—but rather our 
aim will be to discover just what was the “fundamental 
law” which Louis XIV was supposed to have violated. 

Prince Sixte devotes a good part of his book to the 
development of the law of succession in late medieval 
and early modern times. Much the same ground had 


1 Prince Sixte de Bourbon de Parme, Le traité d’Utrecht et 
les lois fondamentales du royaume, iii, Paris, 1914. Printed 
on fine paper, in a limited edition, with documentation through- 
out—especially a lengthy “Piéces justificatives” of 65 items— 
the book has the appearance of elegance and erudition; in the 
latter respect, however, at least in the sections devoted to the 
Fundamental Law, one is safer using the works of Viollet and 
Lemaire cited in the next note. 


been gone over just six years earlier, in 1908, in a 
study by Henri de la Perriére. La Perriére betrays 
monarchist sympathies no less than Prince Sixte, and 
in addition some Ultramontanist symptoms which in- 
duce novel but not quite defensible theses on the sub- 
ject of royal succession in France.? Both Prince Sixte 
and la Perriére also suffer from a common fault of 
national historians, to exaggerate the uniqueness of 
their country’s constitution; this “constitutional patri- 
otism” always limits the proper appreciation of foreign 
influences. But all these faults are still not the main 
reason for undertaking now a re-examination of the 
origin of the law of succession in France. 

The major error of Prince Sixte and la Perriere— 
and there can be included in this indictment most of 
the writers on “French Public Law” (the term pre- 
ferred by many, in place of Constitutional History )— 
lies in a self-deception about the nature of the funda- 
mental law of the ancien régime. No one is deceived 
to the extent of saying that the term “fundamental 
law” was used in all ages of the monarchy: it is clear 
that the term itself was common only from the sixteenth 
century onward. But everyone seems to presume that 
the idea of a fundamental law must have been immanent 
in all ages. This may be accepted from a theoretical 
point of view—that is to say, that at any moment in 
the history of the monarchy there must have been a 
consensus of opinion about the power and limitations 


2Henri de la Perriére published his treatise twice: first 
under the title, Du droit de succession a la couronne de France 
dans la dynastie capétienne, in which the monarchist passions 
are somewhat reserved because it was offered as a Thése pour 
le doctorat dans la faculté de droit de l'Université de Paris, 
Paris, 1908; second, as Le roi légitime, Paris, 1910, which 
reprints the first edition verbatim and then adds a supple- 
mentary chapter on “Le roi légitime de France,” wherein the 
author concludes that divine right is the only basis for arguing 
legitimacy, and that Don Jaime of the Spanish Bourbon- 
Angevins “est théoriquement roi de France et le demeurera 
tant qu’il ne lui aura pas plus d’abdiquer” (p. 158). The real 
pathfinders in the question of the fundamental law and royal 
succession were Paul Viollet, Comment les femmes ont été 
exclues en France de la succession a la couronne, Mémoires de 
l’Académie des Inscriptions et Belles Lettres 34 (2): 125-178, 
1895 (recapitulated in Viollet, Histoire des institutions poli- 
tiques et administratives de la France 2: 55-86, Paris, 1898), 
and André Lemaire, Les lois fondamentales de la monarchie 
francaise, Paris, 1907. The latter is still the best survey of 
what the British would call the constitutional history of the 
old régime; it presents the historical development much more 
connectedly than do the numerous learned textbooks on 
“French public law” by professors of the Faculté de Droit: 
e.g., Esmein, Glasson, Brissaud, Chénon, Declareuil, Olivier- 
Martin (some of these are cited in full below, nos. 7, 18, 56). 
For orderly presentation of factual material, the handbook of 
Robert Holtzmann, Franzésische V erfassungsgeschichte, Munich 
and Berlin, 1910, is still the best. 
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of the Crown, and this could be termed the funda- 
mental law at that time. But fundamental law defined 
in this functional manner will be found to fluctuate so 
rapidly over the years that it bears hardly any re- 
semblance to the kind of normative fundamental law 
which the jurists of the sixteenth century set down 
expressis verbis. An even greater error has resulted 
however. Legal historians have usually assumed that 
the bundle of maxims of the sixteenth century was a 
kind of goal (of peculiar Gallic nature, of course) 
which the legal thought of the earlier centuries was 
always striving to attain, and that if the sources of 
these maxims can be found, the origin of the funda- 
mental law will have been adequately explained. But 
the obvious advantage of pursuing that which survives 
and triumphs leads too easily into the temptation to 
assume an outright teleological approach, and inevi- 
tably thereupon follows some blight on the tension 
of the true historical process, with its conflict of ideas, 
its alternative possibilities of development, and its con- 
stant transferences from one sphere to another. 

The approach which I have adopted might be de- 
scribed as inductive. Before the great efflorescence of 
systematic legal thought in the sixteenth century, pub- 
lic law—or what was later called fundamental law 
—was in reality a congeries of different ideas coming 
from the different legal systems of medieval times. I 
have chosen to examine each one of these separately, to 
see what it had to contribute to the French law of suc- 
cession to the crown: [§1.] divine law; [§2.] canon 
law; [§3.] feudal law; [§4.] customary law; [§ 5.] 
Salic Law; [§6.] Roman law. This procedure may 
complicate the subject more than has been customary, 
but also it may clarify it, for the fundamental law [§ 7.] 
will then be seen for what it really was, the convergence 
and Gallicization of older laws to serve specifically the 
needs of the consolidated monarchy. Finally, as a 
kind of epilogue to the discussion of the fundamental 
law, $8. deals with the “Princes of the Blood,” a 
quasi-constitutional prop for the Bourbon dynasty’s 
absolutism. This, incidentally, will provide the means 
to close the circle by a reconsideration of the thoughts 
of Prince Sixte de Bourbon de Parme. 


1. DIVINE LAW: THE HOLY BALM 


Although the fundamental law of the monarchy of 
modern France did not incorporate explicitly the ap- 
paratus of sacral kingship which had sustained the 
early medieval French monarchy, this older set of 
sacramental and thaumaturgical values continued to 
exercise a strong influence on the popular mind through 
ceremonial, legend; and art.* Concerned as we are 


3 Marc Bloch, Les rois thaumaturges: étude sur le caractére 
surnaturel attribué a la puissance royale, particuliérement en 
France et en Angleterre, Strasbourg, 1924, is still the classic 
of its kind, and happily ranges frequently beyond the question 
of “Curing the King’s Evil” which is its central theme. Percy 











with the precise rules that determined how dynastic 
succession worked, which is primarily a juristic issue, 
we could justifiably ignore the rationale of early Frank- 
ish kingship which was more purely religious, espe- 
cially since the support which the monarchy got from 
tus divinum did not concern any specific person’s right 
to be king, but instead dealt with the attributes of 
kingliness per se, whoever the king was. This re- 
quires some explaining, and doing so may provide a 
useful backdrop for the whole development of juridical 
explanations for royal succession. 

The idea that French kingship derived special divine 
sanction from the ampulla of holy oil sent ‘from heaven 
in the beak of a dove, and used by St. Remi to baptize 
Clovis in 496, was not invented until almost four cen- 
turies after the event. Though the myth comes much 
later, Clovis’ baptism may have had immediate im- 
portance in so far as Frankish wars with other Ger- 
manic tribes were concerned, since Clovis was baptized 
in the Orthodox faith of the Roman Church, instead of 
embracing, as most Germanic tribes did, the Arian het- 
erodoxy; but this meant nothing as far as the custom 
of succession to the Frankish throne was concerned. 
Germanic kin-right, with all its pagan trappings of long 
hair and flowing beard, regulated succession within 
the Merovingian dynasty until its termination in the 
750’s at the hands of Pepin. Pepin relied upon clerical 
consecration as a substitute sanction for the kin-right 
he had violated, and within a century this clerical 
blessing had become the sine qua non of kingly power. 
Hincmar of Rheims it was, probably, who then linked 
the Carolingian consecration with Clovis’ baptism 
(which was taken to be an aspect of his coronation) 
and thus constructed the myth according to which 
the Merovingians had also derived legitimacy from 
consecration. This fine bit of historical revisionism 
put the church in the central position as the ordainer 
of kings, exalted Hincmar’s position as episcopal suc- 
cessor to the original king-maker, St. Remi, and also 
by reason of equating the basis of Merovingian and 
Carolingian royal legitimacy covered over the naked 
usurpation of power that had occurred. But which- 
ever of these ulterior motives may have most influ- 
enced Hincmar, it seems safe to assume that the older 
folklorish notions of kingship, such as Germanic kin- 
right, were bound to be pushed aside, if not eliminated, 
by the new system of theological justification.‘ 


Ernst Schramm, Der Konig von Frankreich, 2 v., Weimar, 1939, 
[also in Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, 
kan. abt. 25: 222-354, 1936, and 26: 161-284, 1937] covers all 
the symbolical and legendary aspects of the medieval French 
monarchy. Frantz Funck-Brentano, L’ancienne France: le 
roi, Paris, 1912, a highly impressionistic work, is quite valu- 
able for the sources used. 

4The development of the myth of the holy balm is a prin- 
cipal part of Bloch’s Rois thaumaturges. The political sig- 
nificance of Carolingian legitimacy by consecration has been 
studied most recently by Walter Ullman, The growth of papal 
government in the Middle Ages, 52f, London, 1955. For the 
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For our purposes, the important thing about the 
doctrine of legitimacy coming from consecration is 
that it worked contrary to every dynastic principle. 
Sacral kingship embodies no idea of continuity of a 
race or family of rulers. Theoretically at least, the 
sole criterion in choosing a king should be his personal 
ability to rule well: “It is better that he who possesses 
power be called king, than he who has none,” said 
Pope Zacharias, who launched the Carolingian dynasty.® 
In practice, of course, the church limited its choice 
to suitable members of the Carolingian family. More- 
over, the Carolingians themselves regarded the regnum 
as a patrimony, as had the Merovingians, which is 
shown by the many instances of the father dividing the 
realm among his sons as he saw fit. Still, sacral king- 
ship recognized no necessary personal relationship be- 
tween the successive wearers of the crown: each derived 
his power anew from God, via the mediating priest, 
at the moment of consecration-coronation, and he sur- 
rendered it to God when he died. 

The advent of the Capetian line in 987 constituted, 
prima facie, another break with the dynastic principle. 
The Carolingian demise was a simple case of Right 
failing to maintain Might, explained as an Act of God 
by one contemporary who said that the Carolingian 
candidate was by-passed “because God by his judgment 
had chosen a better person.” ® The Capetians, in order 
to give a Right to their Might, had to reverse the 
process and make God’s choice be inevitably always one 
of their family, since they as much as any rulers wanted 
to perpetuate dominion among their descendants. In 
the accomplishment of this—which they did with un- 
paralleled success—the Capetians were blessed with 
good fortune, which they used with prudence. The 
good fortune lay in the fact that for 327 years after 
the accession of Hugh Capet, every king had a son to 
succeed him. Prudence showed itself by the practice 
adopted, for half this period at least, to associate the 
son with the father in rulership, so that when the 
father died there was no interregnum. The son during 
the father’s lifetime was known as the rex designatus, 
and only afterwards as the rex consecratus, a simple 


shift from Germanic kin-right to sacramental kingship, there 
is no better summary in English than Fritz Kern, Kingship 
and law in the Middle Ages, Oxford, 1939, [a translation by 
S. B. Chrimes of Kern’s revised Gottesgnadentum und Wider- 
standsrecht im friiheren Mittelalter, Leipzig, 1914, and his 
Recht und Verfassung im Mittelalter, Historische Zeitschrift 
120: 1-79, 1919], esp. p. 12ff. On the persistence of the 
hereditary principle in Carolingian times, see Lemaire, Lots 
fondamentales, 7-9, 25. 

5 Kern, 29, n. 17, citing Ann. Regni Franc. a.748. This idea 
was later embodied in the Decretum—see below, n. 13. 

6“ |. quia Deus judicio suo meliorem elegit ;” Adhémar of 
Chabannes, Chronicon, in Rec. hist. de Fr. 10: 144C—cf. Kern, 
29, n. 16. Ferdinand Lot, Les derniers Carolingiens, 201ff, 
[Bib. de l’école des hautes études, fasc. 87] Paris, 1891, dis- 
cusses the 987 “Revolution,” and pp. 378-394 give an interesting 
review of French historians’ view of it through the ages 
down to the present. 
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but effective way of perpetuating the family hold on 
the crown despite the anti-dynastic character of con- 
secration, which remained the principal source of kingly 
right. Only one son (at one time) was “designated” 
during the father’s lifetime, so that incidentally the 
notion of the indivisibility of the realm expressed itself.7 

Whatever precautions the early Capetians took to 
guarantee that royal succession stayed within their 
family, they did not try to create a dynastic mystique. 
The cult that grew up concerning royalty in France 
in the High Middle Ages did not focus upon the ruling 
family, but upon the abstract notion of the crown, the 
royal dignity, and other impersonal abstractions of the 
realm. As long as consecration remained the central 
event in succession, the crown and office were exalted 
more than the family. The myth of the holy balm of 
Clovis was stressed more than ever. It meant even 
more to the Capetians than it had to the Carolingians, 
since it now finessed not just one but two breaks with 
dynastic continuity, and allowed the Capetians to be 
as much reges Christianissimi as the earlier dynasties. 
This emphasis upon the Christian quality of rulership, 
of which the Clovis legend was the key event, remained 
paramount until the end of the Middle Ages, when the 
renaissance of the very old Pharamond legend shifted 
the stress to the first Frankish ruler, who was not a 
Christian.® 

A faint trace of dynastic mysticism did appear in 
1230, when it was said of the four sons of Louis VIII 
“de saint liu sont venu,” but we cannot be sure what 
that meant.? One of those four sons became a saint 
himself, however, and after that it would be easy to 
refer to the “sainte et sacrée lignie’” *°—uncanonical 
though it was to assume that the potency of Louis IX’s 


7A full discussion of the system of the rex designatus will 
be found in Achille Luchaire, Histoire des institutions mon- 
archiques de la France sous les premiers Capétiens 1: 59-83, 
Paris, 1883, and more succinctly in his Manuel des institutions 
francaises: période des Capétiens directs, 464f., Paris, 1892. 
Cf. also E. Chénon, Histoire générale du droit francais 1: 
569, n. 5 and 573-574, Paris, 1926-1929; F. Lot and R. Faw- 
tier, Histoire des institutions frangaises au moyen age; Tome 
II, Institutions Royales, 14ff, Paris, 1958. See also below, n. 20. 

8 See below, p. 18f, for the Pharamond myth. It should not 
be thought that the Clovis myth began to die in the thirteenth 
century, in measure as the consecration became less con- 
stitutive; actually, the full flowering of the Clovis legend took 
place only in the fourteenth and fifteenth centuries, when all 
the accoutrements of the crown—fleurs-de-lis, oriflamme, the 
cry Montjoie et Saint-Denis, etc—were attributed historically 
to Clovis; see Bloch, Rois thaumaturges, 224ff. 

9 De biaus enfans i a, Dex les escroisse en bien! 

De saint liu sont venu, assés feront de bien. 

Por le pére est li fius qui a nom Looys. 
Robert Sainceriax, Rec. hist. de Fr., 23: 127, vv. 99-101; cf. 
Bloch, Rois thaumaturges, 243. For similar places, see Ernst 
H. Kantorowicz, The king’s two bodies, 253, n. 185, Princeton, 
1957. 

10 Jean Golein, Traité du Sacre [1372], Bib. nat. ms. fr. 437, 
fol. 43", extracts in Appendix IV of Bloch, Rois thaumaturges, 
480. For the full context of this unusual passage, see below, 
n. 145. 
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sanctity could be transmitted seminally to his descend- 
ants. Principally, St. Louis became the model of what 
a Christian prince should be like, the one to whom all 
rulers should try to be successors in spirit. Still, it 
was comfortable for later Capetians to have within 
their own ancestral line such a king, for, if there had 
lingered in popular thought any notion of illegitimacy 
about the Capetian line, St. Louis wiped it away.™ 
When the Capetian dynasty became sure of itself, 
the system of rex designatus was dropped, even though 
this meant technically that between the death of one 
king and the consecration-coronation of the next there 
was an interregnum. Philip II was the last to bear 
the title rex designatus before his consecration. Fol- 
lowing him, Louis VIII in 1223 and Louis IX in 1226 
kept down potential interregnal troubles by going 
quickly to Rheims to be crowned when their fathers 
died, but the situation at the next moment of royal 
succession, in 1270, prevented this expedient of a quick 
coronation. Louis IX died in Tunis, and his son 
Philip III was at his side, so that it was evident that 
the coronation-consecration, which had to take place at 
Rheims, would be postponed for a long time. The 
barons therefore decided on the spot to acclaim Philip 
III king, out of sheer necessity in order to keep the 
machinery of government operating. From that time 
onward every French king counted his succession 
from the time of his predecessor’s death instead of, as 
before, from his own coronation.’* In short, succession 
was divorced from consecration for pure reasons of 
state. The legal and juristic basis of government 
became de facto more weighty than the divine mandate. 
These events, whether or not realized at the time, 
opened up the whole question of succession to the 
French throne to a new mode of explanation. For a 
long time the dynastic issue had been veiled discreetly 
by the doctrine of justification by unction. Most 


11 The French kings could now say of themselves what Pope 
Gregory VII (quoting Pope Symmachus) had said, that any 
pope “To supply his want of personal worth . . . has the merits 
of his predecessors” ;. letter to Herman, Bishop of Metz (1081), 
given in A. H. Mathew, The life and times of Hildebrand, 
303, London, 1910. 

12 See Holtzmann, Franzdsische Verfassungsgeschichte, 177ff ; 
and in particular for the events of 1270, Ch. Langlois, Le régne 
de Philippe le Hardi, 47, Paris, 1887; also, J. de Pange, Le 
roi trés Chrétien, 388-389, Paris, 1949. The power to cure 
the king’s evil remained linked with the consecration, how- 
ever, and was exercised over the scrofulous (who came to 
Rheims) immediately after the coronation ceremony. Some 
writers, however, tried to make this thaumaturgical power 
unconnected with the unction: eg., the Songe du Vergier, 
liv. I, c. 80, ed. J. L. Brunet, Traitez des droits et libertez de 
l’église gallicane 2: 82, n.p., 1731, the Knight speaking: “le 
roy de France n’a pas telle puissance [de guérir des escrouelles] 
pour l’onction ou la consecracion royalle, mais il a celle grace 
pour aucun aultre don de Dieu & du saint Esperit, lequel nous 
ignorans, & lequel ne peut estre sceu de homme humain.” 
Later writers were less modest, and purported to know that 
the quasi-divine powers had become hereditary within the royal 
race—see below, n. 145. 
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people had probably drawn some fuzzy connection be- 
tween the “series” of consecrated rulers and the “race” 
of Capetian kings, not seeing that logically they were 
unrelated. Divine right—at least in so far as it was 
linked to the Clovis myth—could not serve a dynastic 
theory. Therefore, in the following three centuries 
there emerged a peculiar Gallic legal compound draw- 
ing upon the whole wide range of legal thought of the 
late medieval period. 





2. CANON LAW: DIGNITAS 


The influence of canon law upon the law of royal 
succession in France could work in two ways. The 
popes frequently acted as mediators in disputes over 
royal succession, and their decisions when entered 
into the Corpus Juris Canonici became part of the body 
of written authority that all legists might draw upon. 
Operating in a quite different fashion were the ideas 
embodied in the canon law concerning the succession to 
ecclesiastical offices, which could exercise both an overt 
and a subliminal influence upon every Doctor Utriusque 
Legis when he dealt with succession to secular dignities. 

In adjudicating directly in secular successions, the 
church was involved to the greatest degree and over 
the longest period with the Empire, which steadfastly 
it held to be elective in nature and, not unlike ecclesi- 
astical offices, subject to papal confirmation. The 
fullest statement of this is found in Innocent III’s bull 
Venerabilem (Decretales I, 6, 34). Hardly any French 
writer speaking of royal succession would fail to point 
out how greatly this system of election to the Imperial 
throne contrasted with the system of succession in 
France, and, even if the author could not be perfectly 
lucid on the guiding rule in his own country, he would 
be sure that it was better than election, with all its 
indefiniteness, competition, and potential horror of 
interregna. There was also a famous letter licet unt- 
versis (Decretales III, 34, 6) of Pope Alexander III 
dealing with the Hungarian succession, which 
hereditary. The French writers were wont also to use 
this bit of papal jurisdiction as a foil to their own 
country’s succession, for it was made clear very early 
that the French monarchy was not hereditary, for rea- 
sons which we shall see shortly. These two papal 
edicts, then, fixed nicely the extremes of what the 
French royal succession was not: it was neither elective 
nor hereditary. A canon which speaks explicitly of 
Frankish royal succession is Decretum C.XXIV, qu. 
1, c. 42, a letter of Gregory the Great which begins 
Coepit Ermigildus rex iuvenis, which the Glossa or- 
dinaria interpreted to mean “that the son of the king 
ought to be called King even though he does not have 
the regnum.” The gloss goes on to mention the analogy 
with Digest 28, 2, 11, which provides for the co-ad- 
ministration of the estate by the father and his son, 
and together these places from canon and civil law 


was 
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were a favorite starting point for juristic justification 
of family succession to the French crown.*® 

Aside from specific canons such as the three just 
mentioned, the field of canonical jurisprudence provided 
many ideas of a more general character which influ- 
enced concepts of succession to secular offices. The 
chief of these was the doctrine of dignitas, which de- 
veloped first as a way of distinguishing the perpetuity 
of power belonging to an ecclesiastical office qua office 
(e.g., the power of “The Abbot of Winchester” as 
distinct from the power of Abbot William of Win- 
chester), and then was applied to diverse secular of- 
fices. Certainly, this was one of the most fruitful 
fictions for the political thought of late medieval times, 
but compared to its role elsewhere it seems to have had 
a secondary role in juristic views of the French mon- 
archy. It fitted well offices that were elective, by 
establishing a continuity of authority when the suc- 
cessive incumbents had no natural (familial, for ex- 
ample) relationship to one another. Dignitas num- 
quam moritur as a legal fiction served to give the papal 
authority, the imperial authority, or any other corpora- 
tional entity a sempiternal quality which was not en- 
joyed by any authority tied strictiy to a dynastic 
principle, since a family could simply die out but the 
“Dignity never dies.” If the French monarchy had 
experienced many changes in the families of rulers in 
the later Middle Ages, then there would have been 
more appeal in the concept of the abstract Dignity as a 
way to affirm the perpetuity of the realm, or the 
crown. But the French monarchy remained for eight 
hundred years in the possession of one family, so that 
it had an actual continuity, and the law of succession 
was bound to take at least as great heed to this fact 
of nature as to a fiction of the law.’* 


13 Jean de Terre Rouge, who gave the classical exposition 
of the principle that the French throne was neither elective 
nor hereditary, cites all the above-mentioned canons in Article 
1 of his treatise (see below, p. 13). The vital civil law pas- 
sage, Digest 28,2,11, is cited in part below, n. 41. The canon 
alius (Decretum, c.3, C.XV, qu.6), although it spoke ex- 
plicitly of the French throne by relating how Pope Zacharias 
had deposed the Merovingians “non tam pro suis iniquitatibus, 
quam pro eo quod tantae potestati erat inutilis” (cf. above, 
n. 5), was not a favorite allegation of French jurists. 

14 The genesis of the fiction of dignitas within the ecclesi- 
astical sphere, its spread to the secular sphere and its alliance 
with compatible corporate notions stemming from theology 
and civil law, is a principal motif of Kantorowicz, King’s two 
bodies—see the comprehensive index. Kantorowicz found 
relatively limited use of the concept of the dignitas among 
French jurists, which agrees with my own impression of the 
matter. However, the idea of the undying Dignity, separate 
from the mortal king, was very fully developed in French 
ceremonial, as I have shown in The royal funeral ceremony in 
renaissance France [=Travaux d’humanisme et Renaissance 
37], Geneva, 1960—see, e.g., p. 190f. As one might expect, 
the early Capetians were prone to use the idea of dignitas in 
order to link themselves with their “predecessors” in office 
(i.e., the Carolingians) : Henri I in a document dated ca. 1050 
said: “Regum et Imperatorum, quibus cum officio tum dig- 
nitate, Dei gratia praevenientes successimus .. .” (Rec. hist. de 
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It hardly needs saying that the canon law as a gen- 
eral source of written authority will be found cited by 
every French political writer (except the Huguenots, 
of course) and that, whenever the author happens to 
be a Doctor of the Two Laws, he will as likely as not, 
pro forma, have canonical allegations keep pace with 
civilian ones. In abundant ways too small in them- 
selves, or too oblique, to warrant mention here, canon 
law helped shape the French law of succession, even 
as it affected all areas of secular legal and political 
thought in the late Middle Ages. 


3. FEUDAL LAW: PRIMOGENITURE 


In 1270, when the Barons recognized Philip III as 
king even though uncrowned, they were simply ac- 
cepting what the custom had become in France. The 
Capetians had managed to transmit the crown to the 
eldest son for almost three centuries, and, as long as 
each king continued to have a son, the succession 
would probably not become a problem. But this is 
not all there is to a dynastic theory, for inevitably 
there would come the time when there was no son, 
and then the time when there were no immediate de- 
scendants at all; and, of course there was the possi- 
bility that the Capetian line might die out altogether, 
and any complete theory of royal succession must 
stipulate what then would happen. Up until the fif- 
teenth century, the system that best encompassed Ca- 
petian succession was the feudal law. 

Feudal customs varied greatly, not only between 
different countries, but even within one country—for 
example, the key principle of primogeniture, which was 
thought to be typically French, by no means prevailed 
even in all of France. Generalization about feudal law 
also is complicated by the fact that everywhere it was 
intermingled with coutumiers. There was one notable 
exception, however: the Libri Feudorum, a compilation 
of feudal usages exclusively, as they existed in the 
empire in the twelfth century. The Libri Feudorum 
joined company very early with the Corpus Iuris 
Civilis, and thus acquired wide distribution and accept- 
ance as a kind of textbook of feudal law. The com- 
mentaries upon the Libri Feudorum sought out the 
general rules of feudal tenure, thus inviting juristic 
speculation, but also they noted carefully the diversity 
of practice in different regions, so that the work as a 
whole was made just as suitable for French as for 
imperial lawyers.° For our purposes it will help 


Fr. 11: 586D); Pope Alexander III, an accomplished jurist, 
who promoted the concept of dignitas in respect to ecclesi- 
astical office, uses it quite effortlessly in respect to the realm 
when writing to the brother of Louis VII of France, in 1171: 
“fraternitatem tuam, quam specialiter prae aliis ex officio 
dignitatis et ratione sanguinis pro statu Regis et regni con- 
venit esse sollicitam ...” (ibid. 15: 925D). 

15 See Paul Viollet, Histoire du droit civil francais, 166- 
168, Paris, 1893, for an appreciation of the Libri feudorum as 
a source of French law. 
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clarify the peculiarities of the French feudal customs 
to present first the general rules of the Libri Feudorum 
and then introduce the French deviations where they 
occur. 

The opening words of the Libri Feudorum, Book I, 
Title 1, provide a convenient synopsis of the historical 
evolution of feudal succession up to the time of the 
compilation (about 1125) : 


In the very earliest times the benefice was so far subject 
to the lord’s authority that he might take away at will 
what he had granted in fee. But afterwards it came about 
that the vassal had security of tenure for a year only: 
and then it was ordained that this should be extended 
to the length of his life. But still his sons had no right 
of succession; so the next stage was that the benefice 
should pass to the sons, that is to whichever of them the 
lord chose to grant it, which today is agreed to mean that 
it belongs to all of them equally. When, however, Conrad 
journeyed to Rome, the vassals in his service petitioned 
him to enact a law extending the succession to the sons 
of a son, and granting that the brother of a man who died 
without legitimate heirs would succeed him in their father’s 
benefice. . . . It should also be noticed that though daugh- 
ters as well as sons may succeed their father, they are by 
law excluded from succeeding to a fief; and so are their 
sons likewise, unless it is specially stated that the daughters 
may succeed. It must in addition be observed that a bene- 
fice does not descend to collaterals, other than the sons 
of a father’s brother, in the usage established by the lawyers 
of antiquity: but in the modern epoch the succession has 
been extended even to the seventh degree. So that in 
contemporary law a benefice passes to the male descendants 
in infinitum,?® 


Let us mark off for discussion four stages which are 
here implied in the evolution of feudal succession: (1) 
the hereditary principle itself, established first by recog- 
nizing the rights of the sons; (2) the extension of it 
to descendants; (3) the extension to collateral lines; 
(4) the exclusion of women. 

The hereditary principle in itself needs no comment, 
since it prevailed in both early German and Roman 
law and was bound to work itself in no matter which 
of the two most influenced feudal law. In France 
hereditary feudality grew rapidly in the late Carolingian 
era, and the early Capetians were unable to restrain it, 
perhaps because they themselves held the crown es- 
sentially as an hereditary fief.’ German and Roman 
law also both recognized equal partition among the 
sons, so that this aspect of the Libri Feudorum is quite 
natural.'* But here French feudal practice differed, 
at least in respect to some successions in some parts 
of the pays du droit coutumier, where the entire fief 


16 Translation by J. G. A. Pocock, The ancient constitution 
and the feudal law, 74, n. 2, Cambridge, 1957; Pocock dis- 
cusses the general question of French jurists’ views of the 
Libri feudorum in the sixteenth century, pp. 70-79. 

17 Luchaire, Institutions monarchiques 2: 1-35, discusses the 
vexing problem of the early Capets vis-d-vis the hereditary 
feudality; and in ibid. 1, 57-83, he gives a classic discussion 
of the struggle of the Capetians to make the crown hereditary 
in opposition to the principle of election. 

18 Luchaire, Manuel, 161; E. Glasson, Histoire du droit et 
des institutions de la France 4: 286-288, Paris, 1887-1903. 
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passed to the eldest son. Primogeniture had known no 
special favor in France before the feudal age. It simply 
began to express itself in the tenth century, and grew 
wider and wider in its application for the next four 
centuries. In later times, many kinds of justifications 
for it were put forth, especially Old Testament ex- 
amples and canon law declarations that primogenitary 
right constituted a dignity..® But the soundest reason 
for primogeniture in the post-Carolingian era would 
seem to be the increasingly institutional character of 
the fief. The necessity to preserve the integrity of the 
fief, because of the exercise of public authority which 
it entailed, dictated the succession of a single person, 
and it was logical for the lord to groom the eldest son 
to succeed him. For the first two centuries of their 
reign, the Capetians achieved this by means of the title 
rex designatus given to the king’s eldest son. Sig- 
nificantly, when this system was dropped, the heir 
labeled himself primogenitus in his official title.*° Two 
terms were used: in French, droit d’ainesse, and in 
Latin, ius primogeniturae. Although they finally be- 
came interchangeable, they originated in different 
realms of thought, and a subtle difference always re- 
mained—a difference germane enough to our problem 
to warrant some speculation, albeit hazardous. 

Droit d’ainesse implies that there are several sons, 
all of whom have rights because they are sons, but 
one of them has to be singled out to exercise a special 
right which is not divisible; the eldest is selected, pre- 
sumably because of greater experience and wisdom. 
To a certain extent, then, the eldest holds somewhat 
the position of primus inter pares. Primogeniture, on 
the other hand, suggests no kind of equality afong 
offspring. In fact, it does not even consider that there 
are other children. The first-born is treated as if he 
were the only-born, illustrated by theology-minded 
legists in respect to Christ, truly an unigenitus, being 
called in Scripture primogenitus,”* and by pun-seeking 





19 Genesis 25: 31-34; Exodus 11: 5; Deuteronomy 21: 16-17, 
are three fundamental places dealing with primogenitary right 
in Israelite kingship. The deference shown to the first-born 
son in ceremonial—the first to offer at the altar, the privilege 
to sit on the right hand of the father (cf. Psalm 109), re- 
ceiving the double portions of food—was mentioned in the 
gloss of quam periculosum (Decretum, c.8, C.VII, qu.l1) as 
the reason to maintain that primogenitary rights constituted a 
dignity: “ius ergo primogeniturae (ut dicunt) est dignitas talis.” 

20 Viollet, Droit civil, 837-843, summarizes rapidly the 
varying success of primogeniture in different French coutu- 
miers; and in his Institutions politiques 1: 243-244 and 2: 
52ff, treats it with respect to the Capetian hold on the crown. 
For an exhaustive summary of the progress of droit d’ainesse 
in French coutumiers, see E. Glasson, Le droit de succession 
au moyen age, Nouvelle revue historique de droit francais et 
étranger, Ile sér., 16: 555-591, 1892. See also the places 
cited above, n. 18. For the rex designatus, see above, n. 7. 
Louis VIII, the first Capetian not to be crowned “king-desig- 
nate” during his father’s lifetime, adopted the title domini 
regis Franciae primogenitus, as did Philip the Fair in 1284, 
before he became king; see Luchaire, Manuel, 475, n. 1, and 476. 

21 Jean de Terre Rouge, Contra rebelles (see below, n. 34), 
Tr. I, Art. 2, ad finem: “etiam primogenitus dicitur unigenitus, 
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jurists with regard to roosters, only one of which can 
strut as cock of the walk.** Another fundamental dif- 
ference between the two terms is this: “right of the 
eldest” has in mind essentially the rights of the persons 
who are inheriting, whereas primogeniture heeds the 
thing being inherited. “Right of the eldest” emerges 
from the law governing proprietary holdings, where 
equity had originally allowed children equal rights— 
the passage from the Libri Feudorum, speaking of equal 
rights of sons, shows essentially a proprietary feeling. 
The French feudal droit d’ainesse comes out of the same 
nexus of proprietary sentiment, but for some reason or 
another—family pride, bonum commune, or the like 
it is decided that the estate must be kept intact, and 
the succession focused upon just one heir. (When- 
ever there were several unamalgamated fiefs in the 
inheritance, as was often the case, the younger sons 
would get the lesser fiefs.) The end result is that 
droit d’ainesse and primogeniture appear to be identical, 
despite this difference in their origin: primogeniture 
denies a priori the very existence of any but one heir, 
whereas the “right of the eldest” a posteriori prefers 
one among the many. 

Primogeniture finally asserted itself in almost every 
country where one family held sovereign power, but this 
was done at the expense of feudal custom of the Libri 
Feudorum, which called for division among the sons— 
except in France, where the droit d’ainesse was pre- 
cisely feudal. In this one particular, at least, the 
French feudal law squared itself directly with succes- 
sion to indivisible public offices. If the heart of the 
dynastic principle is the right of the eldest, and the 
right of the eldest in France springs naturally from 
feudal law, then the modern French monarchy was 
more feudal in its origin than any other European 
monarchy. 

The second and third aspects of feudal succession— 
(2) the extension of the right of succession to de- 
scendants, and (3) to collateral lines—took place in 
feudal custom everywhere, and is not necessarily af- 
fected by the question of primogenitary as opposed to 
divided inheritance: whether several distant cousins 
or just one of them succeeded is almost incidental to 





quem nemo praecedit nec sequitur’”—alleging Matthew 1: 25 
and Luke 2: 7. Properly speaking Christ is “the unigenitus 
according to his divinity and the primogenitus according to his 
humanity” (Kantorowicz, King’s two bodies, 55), a distinc- 
tion which could have been used very neatly to resolve the 
dilemma of the eldest son’s position: in respect to a dignity 
possessed by his father (e.g., the crown) he was the “only- 
begotten” because no rival was conceivable; but in respect 
to the familial holdings he was the “first-begotten,” certainly 
receiving the most prized part of the inheritance, but yielding 
to younger brothers lesser tenures (e.g., appanages). 

22 Nicholas Bohier, Consuetudines Bituricenses, fol. 1xxi, ed. 
Paris, 1543: [in France, the first-born male has seignory or 
dominion] “loci sui patris, una cum galli gallinacei, seu caponis 
volatu, praecipue eo modo quo defunctus habuit.” The play 
on words, of course, is upon the similarity of the Latin words 
Gallia and gallus (cock). 
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the major issue of always having some family heir so 
as to prevent the fief from escheating to the lord. The 
Libri Feudorum makes the process of extending right 
of succession to sons, then to brothers, then to nephews, 
and finally to more distant lines, seem to be the opera- 
tion of family greed, pure and simple. But in the eyes 
of a later legist, like Baldus, the extension of succession 
to distant degrees is a matter more of necessity than 
anything else. It is quite common, he says, to find 
counties and baronies established as much as _ five 
hundred years in which the “last count or heir having 
died, agnates succeed even if they are of the hundredth 
degree, because the fief is paternal (feudum est pater- 
num). ** As the foremost example of this process 
Baldus names the kingdom of France: 


The same has been declared in the realm, or in the 
succession of kings, because if the whole royal house 
should die, and there survived just one member of the 
ancient blood, for instance of the house of Bourbon, and 
there should not be anyone closer, even that he may be of 
the 1000th degree, yet by right of blood and perpetual cus- 
tom he would succeed in the kingdom of the Franks. And 
this is determined, notwithstanding that in other succes- 
sions by common law the fisc may be admitted after the 
10th grade, yet in a kingdom the fisc cannot succeed, but 
the blood itself, which is perpetual.*4 


This became a locus classicus in feudal law regarding 
the French royal succession. Baldus was not a feudist 
primarily, but a civilian commenting upon the feudal 
law, and the distinction between public and private 
spheres would always remain foremost in his mind. 
Therefore, even though he sees the succession in king- 
doms to operate basically in the manner of succession 
in fiefs, it has the unique aspect of millesimal degree 
of extension because it is perpetual. Ordinary fiefs 
can revert to the fisc, which Baldus elsewhere calls the 
“soul of the state,” but for the crown (which is the 
head of the state as it were) to revert to the fisc is a 
patent absurdity. This was no place for Baldus to 


23 Baldus, De feudis, marchiae, ducatus & comitatus, §6 
(in Baldus, In feudorum usus commentaria, fol. 26, ed. Venice, 
1580): “quia possibile est quotidie accidere in successionibus 
illustrium Comitum & Baronum, qui ab Imperatoribus habuer- 
unt feudum iam sunt quingenti anni, quod mortuo ultimo Comite 
sine haerede, succedunt quicunque agnati etiam si in centesimo 
sint gradu, quia feudum est paternum.” 

24“Ft idem in Regno seu Regum successione dicendum est, 
quia si moreretur tota domus Regia, & extaret unus de san- 
guine antiquo, puta de domo Borbonae, & non esset alius 
proximior, esto quod esset millesimo gradu: tamen iure san- 
guinis & perpetuae consuetudinis succederet in Regno Fran- 
corum. Et hoc est inductum, non obstante, quod in aliis suc- 
cessionibus post decimum gradum admittatur fiscus de iure 
communi, tamen in Regno non potest succedere fiscus, sed 
ipse sanguis, qui perpetuus est.” Loc. cit. In 1570 the Guise 
argued that the Bourbons (who were Huguenots) were not 
of the royal blood, since they were beyond the tenth degree 
of agnation from the ruling house; Baldus’ argument was 
much more prevalent, however;. Palma Cayet, Chronologie no- 
venaire, ed. 1818, p. 18, cited in La Perriére, Droit de suc- 
cession, 78, n. 1 (I could not locate this edition of Palma 
Cayet, or find this passage in other editions). 
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digress upon the sempiternity of the royal dignity, 
which elsewhere in his vast writings he had developed 
in a myriad of ways using chiefly Romano-Canonical 
doctrines.** Here he is dealing with fiefs, employing 
the device of the fisc only to test the tensile strength 
of the feudal succession generally in order to show at 
what point royal succession breaks off from all others. 

Baldus’ reference to the succession of “the blood 
itself, which is perpetual,” has strong dynastic impli- 
cations, but we shall withhold comment upon the idea 
of blood right until a later section, and understand 
“blood” here to mean natural birthright and not legal 
rights of an heir, even as Baldus himself does in an- 
other important passage on feudal succession: 


a fief goes to the son, who may be heir . . . nevertheless 
it does not pass to him because he is the heir, but because 
he is the son, for that is the immediate cause of transfer- 
ence, and especially if he be the primogenitus, if it be a 
fief where primogeniture is observed by the custom of 
the country or the form of investiture, and so birth itself 
it heeded.*® 


If the fief does not pass to the son as heir, then neither 
did his father get it from the grandfather as heir, and 
so on back to the first person of the name, who re- 
ceived the fief by investiture. And so, 


Furthermore, nomen [i.e., family name] is a wonderful 
word in respect to the investiture of the father, because 
properly speaking that which sometimes in feudal law is 
called the right to increase (ius accrescendi) more prop- 
erly is called the right of investiture of the first parent, 
which descends thus and so.?7 


Baldus’ fertile imagination here provides us with a 
point of view extremely important for any dynastic 
theory: instead of assuming the position of the pres- 
ent holder of the fief, and arguing the degrees of rela- 
tionship to him which should be allowed in the succes- 
sion—a line of reasoning which would inevitably make 
the more distant relations seem to have weaker claims— 
he assumes the position of the first incumbent, the pro- 


25 See Kantorowicz, King’s two bodies, 397-401, for a col- 
lection of places from Baldus on the undying dignity; and 184, 
n. 288, for the place where Baldus says “est [fiscus] ipsius 
Reipublicae anima.” 

26“fModo facio unam ultimam rationem fortissimam, nam 
licet nos dicamus, quod] feudum transit ad filium, qui_ sit 
haeres, . . . tamen non transit ad eum quia haeres, sed quia 
filius ; ista enim est immediata causa translationis, & praesertim 
si sit primogenitus, si tale sit feudum, in quo attendatur primo- 
genitura ex consuetudine patriae, vel forma investiturae, & 
si consideratur ipsa genitura.” Consilia 3 [“A capite incho- 
antes”], no. 121, §10 (3: 31, ed. Frankfort, 1589). 

27“Ulterius no. mirabile verbum, ibi per investituram patris, 
quia proprie loquendo illud quod quandoque in feudis appelatur 
ius accrescendi, magis proprie ius investiturae primi parentis, 
quod sic vel sic descendit.” De feudis, marchiae, §5 (ed. cit. 
[above, n. 23], 26). In the fourteenth century Mantuan law 
stated that “Ut familiarum dignitas, nomen et ordo serventur, 
et bona morientium in eorum agnatos et posteros transmittan- 
tur, per quos nomina generis conservantur, statuimus et ordi- 
namus, etc.” Pasquale Villari, The two first centuries of 
Florentine history, 419, London, 1905. 
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genitor of the name, in respect to whom every later 
possessor is equally the direct successor, so that all the 
descendants of the name (that is, those of blood de- 
scent) have equal potential. Even if one has to go 
to the thousandth cousin to find a successor in name 
to the current possessor, that thousandth cousin would 
succeed with no less right than a son would have had. 
Baldus cites the example of the Bourbon line’s potential 
right in France, as we have already noted, and here 
he was downright prophetic: two hundred years after 
Baldus’ time a Bourbon prince twenty-one degrees re- 
moved from the last of the Valois became the successor- 
apparent to the French throne, and his success finally 
in winning the throne marked the triumph historically 
of the dynastic principle.** By this time, there would 
be other ways of arguing the unlimited extension of 
French royal succession within the blood line, ways 
more ennobling to the royal office than comparison 
with feudal conceptions, but this should not be allowed 
to obscure the feudal genesis of the idea. 

The monarchy of the direct Capetians is frequently 
called a feudal monarchy, and for the sake of argument 
we might forget for the moment all the other ways of 
viewing the problem and consider just how closely the 
Capetian grasp on the French throne does resemble the 
normal course of a fief becoming virtually a family 
inheritance. The act of investing the tenant with the 
fief, which originally was constitutive, tended to be- 
come a mere formality as the right of succession within 
a certain family became unquestioned. So, too, the 
coronation of the French king became essentially non- 
constitutive: after 1180 the practice of crowning the 
son during the father’s lifetime was dropped, even 
though this meant that a kind of interregnum existed 
between the death of the father and the coronation of 
the son; after 1270 even this interregnum was elimi- 
nated, in practical legal terms at least, when the son— 
still uncrowned—was acclaimed as king and issued 
edicts in his own name immediately after his father’s 
death. To ally in explicit legal terms this growth of 
instantaneous succession in fiefs to succession in the 
realm, there need only be mentioned the principle /e 
mort saisit le vif. It originated as part of the process 
of seizin, which in the beginning was the consummation 
of the ceremony of feudal investiture, when the vassal 
actually took possession of his freehold. When feudal 
investiture became non-constitutive and the fief became 
successive in one family, the “seizing” of the heir be- 
came automatic upon his predecessor’s death. The 
établissements de St. Louis cite le mort saisit le vif as 
a custom of the usages of Orléans. The analogue with 
royal succession, where the new king was recognized 
before his coronation, is obvious, and in the late four- 
teenth century the Knight in the Songe du Vergier 
refutes the Clerk’s contention that the unction alone 


legitimized by citing the maxim le mort saisit le vif. 


28 See below, p. 32. 
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Important constitutional thinkers of the sixteenth cen- 
tury, such as Benedicti, Bodin, and Hotman—all men- 
tion the maxim in respect to the crown, and Loyseau 
(subtly calling it “French” and not “feudal’’) makes 
it seem particularly royal: 





. the first maxim of our French law that Le mort 
saisit le vif, which makes it so that the same instant that 
the defunct king expires his last breath, his successor is 
perfect king.*® 


The last of the four fundamental parts of the feudal 
law: (4) the exclusion of women, was accomplished 
in the years 1316-1328, coincidental with the first in- 
stances in the Capetian line of the application of princi- 
ples (2) and (3), extension to brothers and then to a 
collateral line. In 1316 Louis X died without a male 
heir (a posthumous son lived only a few days), and 
rather than cede the throne to his daughter, it was 
passed in turn to his two younger brothers, each of 
whom also died without male issue; then, in 1328, the 
direct Capetian male line having become extinct, the 
crown was awarded to their first cousin, Philip, of the 
collateral line of the Valois. In the process, a direct 
male Capetian of distaff descent was passed over, thus 
making complete the anti-feminist principle. 

To explain the exclusion of women there was in- 
vented a century later the myth of the Salic Law. 
Without preempting the later discussion of the Salic 
Law, it can be safely said that it would never have come 
to be adduced at all if reliable sources related what 
really was argued in the years 1316-1328; the silence 
of the sources left the way open for “plausible” guesses. 
Nor, indeed, would the Salic Law have had to be ad- 
duced if the male of distaff descent excluded in 1328 
had not happened to be the English king, or, even if so, 
had he not chosen later to dispute the Valois claim as 
he did, thus initiating the chain of events leading to the 
Hundred Years’ War: this gave the Valois succession 


20“ la premiere maxime de notre droict Francois, que 
Le mort saisit le vif, qui fait qu’au mesme instant que le Roy 
defunct a la bouche close, son successeur est Roy parfait.” 
Charles Loyseau, Du Droit des offices I, x, 58 (ed. Geuvres de 
Loyseau, 98, Paris, 1666). The other citations will be found 
as follows: Etablissements de saint Louis, lib. II, cap. iv (ed. 
P. Viollet 2: 337, Paris, 1881-1886); Songe du Vergier, liv. 
I, c. 76 (ed. Brunet, Traitez 2: 78) ; Jean Bodin, Six livres de 
la République, I, viii ad finem (ed. Lyon, 1593, 160); Guil- 
laume Benedicti, Repetitio ...in cap. Raynutius de Testa- 
mentis, “Mortuo itaque Testatore ii,” §71 (ed. Lyon, 1575, 2: 
116); Francois Hotman, De iure successionis regiae in regno 
Francorum, Lex sexta (ed. 1588, 76). I do not believe ten- 
able the opinion of Viollet, Droit civil, 830-831, that le mort 
saisit le vif derives from Roman law. I have dealt with 
this maxim in relation to its companion enigmatic maxims 
Le roi ne meurt jamais and Le rot est mort! Vive le roi! 
in my Royal funeral ceremony, ch. 10; see also Kantorowicz, 
King’s two bodies, 394, n. 268, and 409, n. 319. The most 
comprehensive treatment of the maxim in the sixteenth cen- 
tury was by the jurist André Tiraqueau, who explicitly re- 
jects it as being applicable to a dignity (such as one should 
consider the crown of France to be); see his Le mort saisit 
le vif, I, v (in Tractatus varii, 75, Lyon, 1587). 
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an historical momentousness which it had not had 
originally. In short, the credulity of later ages insisted 
that such a titanic struggle must have had a mighty 
principle at stake, and when the sources revealed none, 
one was invented. 

We may presume that actually the legal arguments 
in 1328 centered around feudal custom—at least that 
much law all the barons would have known. The Libri 
Feudorum called for male succession only, but not so 
all the French coutumters. So, if we concede that the 
early Valois line, just like the direct Capetians, was a 
feudal monarchy,*° it must be allowed that the feudal 
customs were so fluid that political and patriotic pres- 
sures ultimately tipped the balance in favor of one and 
not another rule; such at least is the conclusion of Paul 
Viollet, who, after examining all the relevant texts that 
survive, says that “if the French heir had been a rela- 
tive through women, and the English pretender a rela- 
tive through males, our public law, modeling itself on 
the interest of the fatherland, would not have failed to 
proclaim the rights of women.”** 

Something new did insinuate itself in these events 
of the teens and twenties of the fourteenth century, 
however. It had been necessary to call an Assembly 
of Notables several times within a few years in order 
to decide who should be awarded the crown, and this 
constituted a precedent for action whenever there was 
any sort of succession crisis. The Estates General 
came into being in the 1300’s and it could be considered 
as a recourse for important constitutional issues. There 
were two ways in which representative assemblies, be 
they just the Notables or the entire Three Estates, 
could be introduced into constitutional thought. If one 
asked the question, somewhat academically, where the 
Capetians got their right to the throne in the first place, 
the answer could well be, from the people. Or, if the 
Capetian line should die out altogether, or some extreme 
emergency occur, a representative assembly would be 
the logical resort. So, the Songe du Vergier towards 
the end of the fourteenth century claims that: “just as 
in the will of the people it is established that the kings 
come either by succession or by election, also it is at 
the will of the people to dispose and establish . . .”; 
and Jean Gerson in the same vein said not long after- 
wards: “The King of France holds the realm by title 
of hereditary succession out of the original consent of 
his subjects.” ** These are overtures to the major theme 





30 La Perriére, 46, views the treaty of 1316 as an indication 
“qu’ils aient considérés le royaume comme un fief.” When 
Pope Benedict XII (a Frenchman, to be sure) pronounced 
in favor of the French king in 1340, he referred repeatedly to 
the consuetudo, e.g., “praeteritis temporibus, ipsa consuetudo 
irrefragabiliter et etiam observatur, quae successionem ad 
regnum praedictum ex foeminina linea non admittit”; cited in 
Viollet, “Les femmes exclues,” 162, n. 4. 

81 [bid., 168; also Viollet, Institutions politiques 2: 81. 

32 Songe du vergier, Liv. I, c. 78 (ed. Brunet, Traitez 2: 
79): “Ainsi que en la voulenté du peuple est ordonné que les 
rois viennent par succession ou par election, aussy est il a la 
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of the fifteenth century regarding royal succession: 
that it is based on a peculiar French custom, more or 
less historically evolved. Very subtly the emphasis 
changes from “feudal custom” to “French custom.” 
Kingship in France was bound to be different in some 
ways from all others, but in the eyes of the French 
writers it was not only different but better. The search 
for the unique excellence of the French crown affected 
greatly the conceptions regarding the law of succession. 


4. CUSTOMARY LAW: SIMPLE SUCCESSION 


The greatest external threat the Capetian dynasty 
ever faced came in the year 1420, when the moribund 
Charles VI was induced to adopt his son-in-law, 
Henry V of England, as his heir. To give the greatest 
possible validity to this act, which was part of the 
Treaty of Troyes, the Parlement of Paris was per- 
suaded to endorse it in 1421. The following year 
Henry V and Charles VI died in quick succession, and 
the double dignity of King of England and France fell 
on Henry’s infant son, Henry VI. 

The supporters of the Dauphin Charles [VII] could 
reject the Treaty of Troyes on the grounds that Charles 
VI was mentally deranged and was acting under du- 
ress as a virtual captive of the English. They could 
also point to edicts of 1403 and 1407, when Charles VI 
himself had declared the inviolable right of his eldest 
son to succeed to the throne.** The fact is, however, 
that the treaty of Troyes was anticlimatic as far as the 
Dauphin’s supporters were concerned, The real crisis 
had occurred two years earlier, in 1418, when the Dau- 
phin had been disinherited by his father, forced to flee 
to the south of France, and the regency taken from 
him and given to the Duke of Burgundy, Jean sans 
Peur. This event had brought forth from the pen of an 
avocat du rot, Jean de Terre Rouge, a treatise in the 
Dauphin’s favor. Its arguments could be applied 
equally well to the situation a bit later, in 1420, and it 
seems that they were—although the Dauphin’s destiny 
soon passed from his legist defenders to his men of 
arms (finally even a maid in arms). But a century 
later, in the blossoming of French political thought in 


voulenté du peuple de disposer et ordonner que les roys qui 
viennent par succession, & l’un meurt, que l’autre succede & 
ait plaine seigneurie du royaulme sans couronnement ou quel- 
conque autre solennité.” Jean Gerson, Liber de vita spirituali 
animae (Opera omnia 3: 33, ed. Antwerp, 1706): “Rex Fran- 
ciae Regnum habet titulo successionis hereditariae ex primo 
consensu civium suorum.” 

33“ | . droict de nature baille le premier né iceulx [i.e., des 
fils du roi] heritier et successeur audict Royaume, et que 
tantost que son pere est allez de vie a trespas, icellui ainsné 

. est & doit estre tenu et repputé pour Roy.” Ordonnance 
of 26 December, 1407 (reaffirming a near-identical one of 26 
April 1403), in Ordonnances des rois de France de la troisiéme 
race 9: 267 (8: 579 for the 1403 edict). I have discussed 
these edicts, as well as the other political and legal issues in- 
volved in the Treaty of Troyes in 1420, in The royal funeral 
ceremony in Renaissance France, 91, 95¢. 
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the age of the Renaissance, when printing allowed wide 
dissemination of all doctrines, Terre Rouge’s treatise 
gained considerable stature in French constitutional 
thought. 

Jean de Terre Rouge was born in Nimes, educated 
probably at Toulouse and exercised public office as 
royal advocate in the seneschalship of Béarn. His prin- 
cipal legal frame of reference was Roman law. In the 
treatise in question,** a third of his total allegations 
(which run over a thousand) are from the Corpus 
Turis Civilis and its glossa ordinaria, but quite notice- 
ably he utilized only sparingly the works of the com- 
mentators: Bartolus he cited a few times, but not at all 
Baldus, Lucas de’ Penna, and other great fourteenth- 
century Italian civilians. Being a Doctor of the Two 
Laws, his canon law allegations about equal civil law 
ones. For the rest, he was very well versed in Scrip- 
ture and knew Aristotle both independently and through 
the works of Aquinas and Egidius Romanus. In short, 
he brought into his political writings a fair balance of 
legal, theological, and scholastic thought. And since he 
was thoroughly eclectic in his view of how the French 
nation was constituted, the wide range of authorities 
he drew upon brought forth some unusual compounds 
of ideas, which challenge not only the reader’s learning 
but also sometimes his credulity. 

Terre Rouge’s treatise is composed of three tracts, 
but only the first one acquired eminence in constitu- 
tional thought. In it, his main theory of royal suc- 
cession is expounded. As a starting point, Terre 
Rouge used the basic distinction in Roman law between 
the spheres of public and private property. Some things 
are possessed patrimonially, as houses and fields; others 
are possessed publicly, as roads and rivers. Corre- 
spondingly, there are two kinds of succession to these 
kinds of property: succession by transmission, i.e., 

34 The first editor, Jacques Bonaud de Sauset, gave Terre 
Rouge’s treatise the title Contra rebelles suorum regum, Lyons, 
Constantin Fradin, 1526, which is apt only to describe the 
third of the three tracts, the one which was not included in 
the later printings of Terre Rouge by Francois Hotman (see 
below, n. 115). Almost all we know of Terre Rouge’s life is 
found in Sauset’s introductory epistle, which forms the basis 
for the biographical sketches in L. Ménard, Histoire ... de 
la ville de Nismes 3: notes, p. 17, Paris, 1752, in Moreri, 
Le grand dictionnaire historique, and other biographical dic- 
tionaries. (Note that sometimes the name appears as Terre- 
Vermeille.) The fullest appreciation of Terre Rouge by 
modern scholars will be found in Lemaire, Lois fondamentales, 
54-61, La Perriére, Droit de succession, 95ff, Prince Sixte 
de Bourbon, Traité d’Utrecht, 131-137, and John Potter, The 
development and significance of the Salic Law of the French, 
English Historical Review 52: 244ff, 1937, but they and all 
others have misconstrued Terre Rouge’s constitutional posi- 
tion by overlooking the definitely absolutist bent of the third 
tract, as I have pointed out in The French Estates and the 
Corpus mysticum regni, Album Helen Maud Cam [=Etudes 
présentées a la Commission Internationale pour l’Histoire des 
Assemblées d’Etats 23:] 153-171, 1960. I am preparing a 
1ew edition of Terre Rouge’s treatise, and in the introduction 
will weigh the factual Terre Rouge against the Terre Rouge oi 
Tancy. 
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patrimonially or hereditarily, and succession by removal 
or by successive position, that is, where one person 
simply follows another, as in dignities, offices, and 
the like. Terre Rouge refers to this as “simple succes- 
sion,’ and in this general category French royal suc- 
cession falls.** 

There are many ways in which simple succession can 
be accomplished, depending upon the nature of the 
office or dignity, and depending upon the traditions of 
a particular country. But in all cases, custom is the 
deciding factor. It may appear that in kingdoms where 
rulership is transmitted by hereditary succession (Hun- 
gary), or by testamentary succession (Aragon), that 
common law (which should dictate simple succession ) 
has been violated; actually, custom ultimately regulates 
these matters, and it just happens that the custom of 
these countries has allowed a place in public succession 
for the kind of succession which usually is restricted to 
private law.*® In France, custom has determined that 
simple succession should be conferred upon the first- 
born son, and failing a son upon cognate males. This 
is not at all a testamentary succession, for no king ever 
has willed, or can will, his rulership in France; such 
an act never has been recognized by custom in France. 
And since the kingdom cannot be conferred by disposi- 
tive will, neither can it be said to pass on intestate.*’ 
In short, he who succeeds to the realm of France can- 
not be called the heir of him to whom he succeeds, nor 
his patrimonial successor; he is successor only by sim- 
ple succession. Still, this kind of succession, established 
by custom, bears resemblance to the rules of hereditary 
succession, and might be labeled “quasi hereditary.” ** 

85 Art. I, 
Francois Hotman, 


conclusions 1-3, ed. Arras, 1586 (as appendix to 
Consilia [copy in Princeton University 
Library]), 28-29. All my citations are from this edition, and 
unless otherwise noted the “Articles” and “conclusions” are 
those of the first of the three tracts. The relevant civil law 
allegations here are Jnst. 2, 1 and Dig. 1, 1, 1. 

36 Fd. cit., 29-30: Art. I, concl. 4 (citing from Decretales 
III, 34, 6 the example of Hungary—see above, p. 6), and 
concl. 5-7, on the force of custom, which is also mentioned 
in the next note. 

87“In regni Franciae successione reperitur duntaxat con- 
suetum, et ex sola vi consuetudinis obtentum, quod successio 
simplex defertur primogenitis maribus ex linea recta eorum 
quibus succeditur, & illa deficiente succedunt mares trans- 
versales, iuxta gradus praerogativam. Nec mirum si ex sola 
vi conseutudinis in dicto regno succedatur, nam & aliquando 
ex sola vi legis defertur successio... [ut Jnst. 3, 2 et 3, 3], 
ergo similiter ex consuetudine potest successio deferri; tenet 
consequentia, quia paris sunt potentiae lex & consuetudo, [ut 
Dig. 1, 3, 32[31] & 33[32].]”—Art. I, concl. 8 (ed. cit., 30). 
Concl. 9, 10, & 11 deny testate and intestate succession. 

38 “Primogenitus, aut alius in regno Franciae succedens non 
est, nec proprie dici potest heres eius cui succedit, nec patri- 
monialiter successor, sed successor solum quadam simplici & 
non hereditaria successione in vim consuetudinis, quae ei con- 
fert successionem; quasi hereditaria autem haec successio sub 
quadam similitudine dici potest.” Art. I, concl. 12 (ed. cit., 
31). It is interesting to note that in the fifteenth century 
the English narrowed the use of word “successors” to those 
who arrived at something virtute officit, while different terms 
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Terre Rouge calls it often a tertia species successionis. 
This “third species of succession” belongs to the genus 
of simple succession, one might say, but has many of the 
characteristics of patrimonial succession. What it 
lacks, primarily, is the dread paternal power (patria 
potestas) accorded the paterfamilias, which gives him 
the right to disinherit his son or to pass on to him only 
part of the patrimony. By contrast, the king of France 
cannot alienate any part of his realm, and cannot block 
his son from the full possession of it. The reason is 
that in patrimonies the disposition of the goods is an 
inherent right of the father, but in the realm of France 
the king’s right of possession stems from the force of 
custom. This custom is not amenable to the king’s 
dispositive will because it has been founded by the 
“Three Estates and the whole civil and mystical body 
of the realm,” to whom the kingdom really belongs, 
while the kings are only the administrators.*° 

At this point we have the vital elements of a truly 
parliamentarian argument, which some later commenta- 
tors have professed to see strongly developed in Terre 
Rouge. All have at least taken note of the distinction 
between successive and hereditary transmisson, up- 
held by the force of custom, which also gives Terre 
Rouge the aspect of a constitutionalist.*° But these 
points of view are deceptive, for they ignore the con- 
tinuation of Terre Rouge’s arguments when he takes up 
the question of greatest immediate importance to him: 
the Dauphin’s right to be regent. For, having denied 
Charles VI the right to disinherit the Dauphin from the 
throne was only half the battle won, since it did not 
necessarily follow that the Dauphin could not be dis- 
barred from the regency. Owing to a quirk of history, 
the major development of the royal succession in the 
previous two centuries had to be reversed. Since the 
time of Philip II, the principle of familial succession 
had been strengthened by having the son succeed his 
father by his own right as primogenitus, instead of the 
heavy-handed device of making him rex designatus 


were used for real and personal property transference, show- 
ing that the public-private distinction was lurking in the 
background of common law; see W. W. Buckland and A. D. 
McNair, Roman law and common law, 111, Cambridge, 1936. 

39 Art. I, concl. 24 (ed. cit., 34): “Rex Franciae non posset 
constitutionem aut legem facere per quam patrimoniali iure, 
aut hereditario (quam consuetudine iuerit [sic] obtentum) in 
regno succederetur. Probatur conclusio, quia consuetudo quae 
est iam in actu super hoc, fuit & est introducta ex consensu 
trium statum, & totius civilis sive mystici corporis regni, ad 
quos spectabant de iure communi regis institutio & electio.” 
Art. I, concl. 13 draws out the decisive difference between 
patrimonial and regnal successions on the basis of alienation, 
which leads to this interesting contrast: “Caeterum successor 
in patrimonialibus dominis habet multo plenius ius quam rex 
in regno, nam ille potest vendere, alienare, diminuere, & etiam 
per alienationes patrimonialia in alios transferre, sic quod 
consequenter liberi aliqui nihil ex eis vendicabunt, quae tamen 
rex agere non potest, nec per aliquas alienationes ad alios regi- 
men transferre” (ed. cit., 31). 

40 See, in addition to the modern authors cited in n. 34, the 
sixteenth-century writers in n. 55 and in the text below, §7. 
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while his father lived. Now, in 1418, with the old King 
moribund, the Dauphin had to be “designated” as asso- 
ciate ruler with his father. This could not be done by 
the old means of crowning the heir; nor could it be 
done by royal fiat, since Charles VI had rejected his 
son. The best device that occurred to Terre Rouge 
was the analogy with civil law, where the son (provided 
the father approved of him as heir) was regarded as 
co-administrator of the estate along with his father, 
so that when the father died the son was regarded as 
simply continuing the existing administration rather 
than getting a new one.** This meant the reactivation 
to some extent of the patria potestas, upon which this 
co-administerial power was predicated; but Terre 
Rouge had already denied that the patria potestas 
operated in the French royal succession, because it 
would have allowed alienation and/or testamentary dis- 
position by the father contrary to the son’s interest. It 
required some neat juristic legerdemain to negotiate 
this return to the milieu of civil inheritance in order 
to capitalize upon the son’s power as co-administrator— 
i.e., the Dauphin’s regency power. It is convenient to 
summarize how Terre Rouge did this under three main 
headings: (1) the “right of filiation’; (2) the “right 
of primogeniture”; (3) the “seminally impressed 
force.” 

1. The ius filiationis may be defined as a right which 
the children have to some part of the family belongings 
and privileges independent of the will of the father. 
Terre Rouge locates some minor instances of this within 
the Corpus Juris Civilis itself: children, because they are 
children, have the right to be buried in the family sepul- 
chre; freedmen pass to the patron’s children, as chil- 
dren, even if they are not his heirs; near relatives cannot 
be deprived by testament of their “legitimate portion.’’*? 
These cases do not appear in the civil law as the work- 
ings of an autonomous principle; at most they only put 
limits upon the patria potestas, and without the patria 
potestas they would have no existence. But not so for 
Terre Rouge. The sum of these exceptions he makes 
into a rule, not just an appendage to the patria potestas 
but independent from it by dint of “the sole cause of 
the nature of things”’: 

Today a difference has appeared in the old law of pa- 
ternal and emancipational power, in consideration of the 


sole cause of the nature of things, as in Cod. 6, 55, 12, 
Cod. 6, 58, 15, and Dig. 28, 2, 29: verily in those things 


41 Digest 28, 2, 11, the key lines of which are “In the case 
of proper heirs, it is perfectly evident that a continuation of 
ownership legally remains so that there appears to be no 
succession ...; after the death of the father, the children 
are not considered to have obtained the inheritance, but rather 
to have acquired the free administration of the property.” 

42 Art. I, concl. 16 (ed. cit., 32), alleging Dig. 38, 1, 29 and 
Dig. 38, 2, 2, regarding freedmen, Dig. 11, 7, 6, regarding 
sepulchral rights, and Dig. 1, 7, 22, regarding the legitimate 
portion which “does not come to the son by an exercise of 
the testator’s will, but by the emperor’s provision (principali 
providentia).” Terre Rouge renders those final words as legis 
providentia: Art. I, concl. 18 (ed. cit., 32). 
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which are deferred to the children as children, even as 
the ancient law considered the sole cause of the nature of 
things, when the paternal power is removed (as Dig. 38, 
2,2 and Dig. 38, 2, 5), therefore also in the instance where 
the realm is deferred to the first-born son, likewise such 
sole cause of natural filiation should be heeded, when 
civility [i.e., the operation of civil law] and paternal power 
have been removed by said laws.** 


It is true that at the time of the compilation of the 
Corpus Iuris Civilis there were inklings of limitations 
being put upon the ancient paternal power, but it 
is strictly Terre Rouge’s own doing, after gleaning 
these flaws in the paternal power, to throw out the pa- 
ternal power altogether and make the remnants into 
a principle founded in the “nature of things,” which in 
his own time he claims has been extended to embrace 
French royal succession. But the cleverness, if not the 
correctness, of this argument must be admired, since by 
raising minutiae to a higher order of things, to the 
realm of Nature, he does allow them easily to be trans- 
ferred from the sphere of private law over to public 
law. Dismay may well have been the reaction of the 
skeptic, seeing here a French public law based upon a 
twisting of ideas in Roman private law, but for the 
many who believed in some historical attachment be- 
tween the Roman and the French constitutions, Terre 
Rouge offered a satisfying theory that his nation had 
brought to consummation a principle of Nature which 
the Romans recognized but had failed to give full ex- 
pression to. 

2. Primogeniture, in a certain sense, contradicts the 
right of filiation, since the latter is enjoyed by all chil- 


43 Art. I, “Sexta conclusio, quod hodie differentia antiqui 
iuris patriae potestatis & emancipationis, est sublata naturali 
sola causa inspecta, ut in auth. in successione, C. de suis & 
legit. lib. [Cod. 6, 55 (54), 12: or Nov. 118, 1] & in corpore 
unde sumitur, & per legem, meminimus, C. de legibus habetur 
[Cod. 6, 58 (57), 15]; & potissime moto casu, quo ex testa- 
mento non succeditur, igitur, etc., iuxta glossam 1. Gallus §. 
primo de liberis & postumis [Dig. 28, 2, 29]; veruntamen in 
his quae deferuntur filiis, ut filiis, etiam de iure antiquo, sola 
naturalis causa, patria semota potestate inspicienda est, ut D. 
de bonis libertorum 1, 2, §. fin. [Dig. 38, 2, 1 & 2] & 1. liber- 
tinus, §. primo [Dig. 38, 2, 5]; igitur moto casu, quo regnum 
defertur primogenito ut talis sola naturalis causa filiationis 
attendetur, semota civilitate & patria potestate per dictas leges” 
(ed. cit., 36). Terre Rouge here is right for the wrong 
reason. The Roman law does distinguish kinds of succession, 
such as of freedmen mentioned in the previous note, which are 
exempt from the usual laws of inheritance, but instead of being 
innovations they are actually archaic survivals (akin to the 
principle of tanistry found in primitive societies) which never 
gave way to the testamentary power of the paterfamilias 
that finally dominated the civil law. This has recently been 
shown by J. N. Lambert, Le patronat et la succession ro- 
maine, Revue historique de droit francais et étranger, 4e sér., 
34: 479-512, 1956, who states in passing that Terre Rouge’s 
argument that French royal succession is not hereditary but 
statutory (as at the beginning of this note) “n’est rien trés 
exactement qu’une autre survivance de la méme archaique 
conception” (p. 510); I myself would hesitate to call Terre 
Rouge’s argument a “survival” until I could show a line of 
transmission. 
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dren and not just the first-born son. Outside the civil 
law, of course, primogeniture is easily enough upheld, 
and, in a separate section entitled De Iuribus Primo- 
geniturae, Terre Rouge gives full due to the scriptural 
and canonical sources.** When it comes to squaring 
primogeniture with filiational right within the terms 
of civil law, Terre Rouge reverts to his initial contrast 
between patrimonial succession and simple succession, 
and in particular to the question of alienation. In patri- 
monial successions, if the father should exercise his 
right to alienate his possessions, the co-dominion which 
the son had had in those things would be terminated 
de facto; but in the realm of France, where the king 
cannot alienate any part of his domain, it is obvious 
that the son’s dominion cannot be preempted de facto. 
Therefore, while the father lives, “ the first-born son 
holds much more full and solid administration in the 
kingdom than children hold in patrimonial things of 
the father.” *° To put it briefly, the sum of many such 
arguments as this used by Terre Rouge can be reduced 
to a simple sophism: if the father in a “simple succes- 
sion” cannot end the son’s condominion on a de facto 
basis, then the son must possess that co-dominion de 
ture. To the unsympathetic reader it might seem as 
though the father had engendered a little monster whom 
he is powerless to disable in any fashion from acquiring 
every part of the inheritance, even to the point of hav- 
ing to share the dominion with the son during his own 
lifetime. Primogenitary right thus joins filiational 
right as a “natural right” existing independently of the 
father’s will. A true reversal of the ancient civil law 
notions results. Originally, the paternal power of the 
father was almost unlimited, and the son had dominion 
only patris gratia; by the workings of French public 
law, on the other hand, the son enjoys unquestioned 
rights naturali causa, and the father is powerless to 
affect them.** 

3. What I have given the label “seminally impressed 
force” is an argument which Terre Rouge derived from 
the field of philosophy, based upon some assumptions 
about the procreation of human beings which he gar- 
nered from Artistotle, via Thomas Aquinas, and set 


44 These sources are referred to above, p. 8 and in n. 19; 
Terre Rouge cites them in Art. II [pt. 2, a subsection en- 
titled De iuribus primogeniturae], concl. 1-8 (ed. cit., 38-39). 
Terre Rouge never uses the term droit d’ainesse of feudal law, 
probably because it was not the custom in his part of France; 
his citations of feudal law are all from the Libri feudorum and 
its commentaries. 

45 Art. II, concl. 14 (ed. cit., 37). Contrast this statement 
supporting the dauphin with the statement in Art. I, concl. 13 
(above, n. 39) which had shown that the father had less power 
in the realm than he had in the patrimony, since he could 
freely alienate the latter, etc. 

46 The remote source of the growing freedom of the children 
may lie in a difference between the Roman and Lombardic 
rules of guardianship. The tutela of the Roman father over 
his children lasted all his life, whereas the mundium of the 
Langobard father lasted only until his children were capable 
of bearing arms; see Villari, Florentine history, ed. cit., 393-394. 
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forth in the following passage: 


The father and the son, granted that they may be dif- 
ferentiated, nevertheless have been supposed as one and 
the same species and nature—not in common (because each 
one is a man) but rather in the particular nature of the 
father. The conclusion follows, for according to the 
Philosopher, there is a kind of active force which im- 
presses itself in the semen of man, derived from the soul 
of the progenitor, and from his remote parents, and such 
is the identity of the particular nature of the father and 
the son.*? 


This quasi-traducian idea has clearly great potential 
for a dynastic mysticism based on the magical quality 
of physical properites, and by being related to the semen 
instead of the blood this magical power would be espe- 
cially fitted to French royal succession, which excludes 
women. Terre Rouge was not too inclined towards 
thaumaturgy, however, and so he did not develop the 
“seminally impressed force” far along these lines.** 
3ut one does find it operating at the junctures where 
he appeals to “nature” to explain a certain principle 
within the civil law, or to “nature” to justify some 
alteration of the civil law wrought in time. In the con- 
text just quoted, the seminally impressed force gives 
reason to the practice of co-administration of father 


and son. But in the passage explaining the basis of 


47“Pater & filius, licet distinguantur, supposito tamen unum 
idem sunt specie & natura nedum communi (quia uterque homo) 
sed etiam in natura particulari patris. Probatur conclusio, 
nam secundum Philoso. in semine hominis est quaedam vis 
impressiva, activa, derivata ab anima generantis, & a suis 
remotis parentibus, & sic est identitas particularis naturae 
patris & filii, ut haec habentur & notantur per sanctum Thom. 
in I. parte, quaest. ult. artic. 1.” Art. II, concl. 1 (ed. cit., 
35). See Aristotle, De generatione animalium, IV, 3 (767a- 
768b), and Aquinas, Summa t’ ologica, qu. 119, art. 2 (ed. 
Benziger Bros., 1: 456, New Y .«, 1947). I have not tried to 
trace the transmission of this idea, but it will be found ver- 
batim as in Terre Rouge (and probably lifted from him), in 
the treatise of Guillaume Benedicti (ca. 1500), Rep. in cap. 
Raynutius, “Mortuo itaque Testatore ii,” §35 (ed. cit. 2: 113°) 
but also embellished with additional notions from Aristotle, as 
in this passage ibid., §§ 23-24, ed. cit. 2: 113°): “Tales enim 
scilicet sui [as in sut heredes, or suitas—see below, n. 83], 
portio sunt paterni corporis transfusa in liberorum procrea- 
tionem, ex quo dicit Philosophicus in v. & vi. Ethic. quod filius 
est aliquid patris . . . [Pater] praebet formam in procreatione 
filii, & mater praebet materiam, secundum Philosophum in ii 
de generatione animalium. Or [sic] certum est, quod forma 
est, quae dat esse rei & substantiam . . . ideo quia pater praebet 
formam, quae nobilior est, filius cum eo censetur esse idem.” 
To complete the list of authorities Benedicti uses, this passage 
should also be cited: “ut Galenus ait, sperma hominis est velut 
fidas ad ceram, id est instrumentum ad materiam circa se 
coagulandam” (loc. cit.). “Fidas” probably should be read 
“Phidias,” whom Galen used in a simile when comparing the 
role of the semen in the generation of humans to the artificer 
molding a wax figure; cf. De naturalibus facultatibus, I, iii 
(1: 1059-1060, Opera Galeni, Basel, 1542). 

48 Of the older apparatus of sacral kingship, Terre Rouge 
cites only once in his text the divine approbation of the French 
monarchy which was expressed by the heaven-sent balm used 
for the royal consecration (above, n. 4); see Art. I, concl. 15 
(ed. cit., 31), but also at some length in the prologue which is 
found only in the first edition of 1526. 
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sé 


filiational right, the “cause of natural filiation” is a 
thinly disguised seminally impressed force. In several 
places Terre Rouge refers to the Dauphin’s “constituted 
right” (ius formatum) to the crown,*® an elusive con- 
cept until viewed as another transmogrification of the 
seminally impressed force. It would not do to exag- 
gerate these symptoms of dynastic theory in Terre 
Rouge’s thought, but they provide enough evidence to 
temper the impression given at the outset of his treatise 
that he was a believer in limited monarchy. 

At the end of the first article, which had proven the 
king’s inability to regulate the succession, Terre Rouge 
said : 


Certainly the disposition of kings and princes belongs to 
the people, and so in this matter [i.e., succession] it be- 
longs to the status of the realm and of the republic, etc. ; 
for the king is not permitted to change those things which 
are ordinary to the public status of the realm.*° 


But at the end of the fourth and last article, after hav- 
ing shown the unblockable right of the Dauphin to the 
crown, Terre Rouge says: 


When any king is impaired from ruling by madness or 
any other reason, not the pope or the three estates or the 
civil or mystical body of the realm can give another 
person the coadjutorial power, or constitute a governor to 
rule the kingdom, while there is alive the first-born son, 
nor impede him in any way.*4 


49 See Art. III, concl. 1 and 2 (ed. cit., 40). Speaking of 
the “rights to the thing,’ as it were, it will be appropriate 
to cite a little-known source contemporary to Terre Rouge, 
which has ideas very similar to his: “Examen de la question si 
le Duc de Bourgogne pourroit faire sa paix particuliére avec 
le Roy de France,” in Dom Urbain Plancher, Histoire de 
Bourgogne, Preuves, no. cxxii (ed. Dijon, 4: clvii, 1781): 
“Non tamen potuit eum privare jure sibi succedendi, omissa 
ordinaria pena, quia sicut ipsi regi in regno erat jus quesitum 
ad rem, quod quidem jus non pendet ex voluntate vel ordina- 
cione patris sicut in privata persona quae potest sibi instituere 
heredem extraneum relicto legitimo filio, sed totum regnum si 
tanquam primogenito defertur legitima, quia regnum & ius 
indivisibile quod non potest in partes partiri filio erat jus 
quesitum ad rem quo jure non potest eum pater privare quia 
non habet ab ipso patre, sed a consuetudine regni, sicut Bene- 
ficiatus [qui] habet jus quesitum in re, non potest privare ex- 
pectantem qui habet jus ad rem.” 

50 “Caeterum regum & principum dispositio pertinet ad 
populum, & ita in hoc pertinet ad statum regni & reipublicae, 
ergo, etc; nam regni non licet immutare ea quae ad statum 
publicum regni sunt ordinaria.” Art. I, concl. 24 (ed. cit., 
34)—cf. the quote from the same section above, n. 39. 

51 Art. IV, “Quinta conclusio, quod rege aliquo per demen- 
tiam, aut aliter regere impedito Papa, aut tres status, sive 
corpus civile, seu misticum regni alium non potest coadiutorem 
dare, aut gubernatorem constituere ad regni regimen primo- 
genito existante, vel aliquantenus impedire” (ed. cit., 44). A 
few lines later (concl. 8) he says “quod rege regere impedito 
carenti primogenito, & alio successore legitimo non potest 
accipi coadiutor,” which is one of the very few places where 
Terre Rouge makes allusion to other than a son as successor; 
another is in n. 37, above, and a third in the next note. The 


allusion to the Pope’s possible right to deal with French 
rulership seems to refer to Decretum c. 3, C.XV, qu. 6—see 
above, n. 13. 
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For all the difference in the mood of the two statements, 
they are not logically incompatible. One should think 
in terms of temporal sequence. The Estates have an 
original right to determine the law of succession, and at 
some time in the past they approved the custom of 
primogenitary succession. But by the very nature of 
the custom so established, the Estates abdicated their 
actual control over the succession to the series of first- 
born sons (or cognate heirs) of the descendants of the 
first king. The right of the Estates, therefore, becomes 
purely contingent, and will never again be realized 
unless the entire male Capetian lines dies out. As long 
as they continue to propagate, the Capets enjoy an im- 
prescriptable right to the throne.®*? An analogy might 
be drawn with the Roman lJex regia. As the imperial- 
ist party viewed it, anyway, the Roman people had 
surrendered rulership to the series of emperors perpetu- 
ally and it need never be renewed. The sovereignty of 
the Roman people was just a sentimental memory. The 
French Estates, by implications drawn from Terre 
Rouge’s argument, held a comparable position, save 
that they stood a chance to recover authority since their 
grant had been limited to a single family, which might 
perchance die out, while the Roman people’s grant 
was irrevocable, having been made not to a series of 
mortals but to an abstraction of authority, the Imperial 
Dignity, which never died. (This may help explain, 
at least in a negative fashion, why the French dwelt 
much less upon the royal dignity than upon the person 
of the king as the embodiment of authority.) 

Terre Rouge’s politics might be summarized in this 
way : while in no way a partisan of popular sovereignty, 
he was in some ways a devotee of constitutionalism— 
at least the kind of medieval constitutionalism which 
viewed kings as having power within and not above 
some great order of things that came into being by a 
god-inspired popular acclamation. André Lemaire 
quite rightly has placed Terre Rouge as a forerunner of 
the traditionalist school of political thought in the six- 
teenth century, although it is difficult to trace the influ- 
ence of Terre Rouge’s ideas from 1418 when composed 
until 1526 when first put in print. A very clear echo of 
Terre Rouge’s ideas is found in a mid-fifteenth-century 
treatise by Jean Juvénal des Ursins, who argues that 


52 But if the last legitimate ruler should somehow be in- 
capable of ruling, the Estates would also name an adminis- 
trator: “rege superiorem non recognoscente, regere impedito 
si non successit ei filius consanguineusve, seu successor ad quem 
regimen pertineret, & propterea locus esset provisioni de admin- 
istratore faciendo, quod hoc casu provisio facienda imcumberet 
tribus statibus regni, quorum status superiorem non recognoscit, 
non autem ad Papam vel alterum”; Tract II, Art. I, concl. 7 
(ed. cit., 46). This clearly establishes king and Estates 
both as sovereign, according to the traditional mark of “not 
recognizing a superior’—but only one at a time. Cf. this 
statement: “si alicui regi superiorem non recognoscenti dandus 
esset coadiutor, illius consumptio & institutio pertineret ad tres 
status regni, quos [sic] superiores non habet [sic];” Art. IV, 
concl. 9 (ed. cit., 44). Regarding the translation of this thorny 
last line, see my “French Estates,” 161, n. 2. 
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“the male heirs of the blood are necessary” and cannot 
be blocked by the king, who has only a kind of “ad- 
ministration and usage during his lifetime,” and that 
the king’s son must be “reputed and deemed as Seig- 
neur.” °° The manuscript of Terre Rouge was in the 
hands of the Toulousan lawyer Guillaume Benedicti, 
around 1500, and he quoted from it copiously in his 
own works.** After the editio princeps of Terre 
Rouge’s treatise itself in 1526, however, its ideas were 
common coinage. Especially widespread became the 
fundamental distinction between hereditary succession 
and simple succession. It has been identified in the 
works of Grassaille, Du Moulin, L’Hospital, Belloy, 
Bodin, Hotman, Coquille, L’Hommeau, Loyseau, Joly, 
Le Bret, and Dupuy, which makes it well-nigh uni- 
versal.°° Few important parts of the fundamental 
law can be so clearly traced back to a single source. 

In Terre Rouge’s view of customary law—a truly 
medieval view—the ultimate norms never lie in statu- 
tory enactments, but are found always in natural law 
and divine law, which custom reflects. Within a century 
of his time, however, the rightness of law had begun to 
shift to new grounds. Rather than finding its roots in 
Heaven, as it were, it began to find them in History. 


53“Car au regard de la Couronne et du Royaume, les heri- 
tiers masles du sang sont necessaires et ne peut le Roy 
preiudicier a son heritier descendant de sa chair, ny aliener 
ou bailler le Royaume en autre main, que a celle de celuy 
auquel il doit venir par succession hereditaire. Tellement que 
s'il avoit fils, comme au cas present, il ne pourroit faire qu’il 
ne fust Roy aprés luy. Et a proprement parler, le Roy n’y 
a qu’une maniere d’Administration, et Usage, pour en ioiiyr 
sa vie durant tant seulement. Et quand il a fils, le fils durant 
la vie du pere, en est reputé et censé comme Seigneur: Et ne 
luy peut le Roy son pere, ny autre, abdiquer ou oster ce 
Droict.” Bib. Nat. ms. fr. n.a. 741, pp. 25-26, quoted by G. 
Péré, Le sacre et le couronnement des rois de France, 126. 
Bagnéres-de-Bigorre, 1921; also printed as an appendix to 
Jean Juvénal des Ursins, Histoire de Charles VI, 695, ed. 
Godefroy, Paris, 1653. This manuscript- is an eighteenth- 
century copy, without the title, of an original fifteenth-century 
manuscript “Traictie compendieux de la querelle de France 
contre les anglois fait par tres reverend pere en dieu mon- 
seigneur Jehan Juvenal des Ursins,” Bib. Nat. ms. fr. 17,512. 

54 Rep. in cap. Raynutius, “Mortuo itaque Testatore ii.” § 50 
(ed. Lyon, 1575, 2: 115); “In eodem testamento relinquens i,” 
§ 153 (ed. cit., 1: 196) ; and passim. Cf. above, n. 47. 

55a Perriére, Droit de succession, 103—109, alleges pas- 
sages from most of these authors in order to prove that “le 
systéme coordonné par Jean de Terre-Rouge fut repris et 
définitivement recu par les théoriciens de la royauté,” and 
that “a travers les siécles, depuis Jean de Terre Rouge, qui, le 
premier, codifia la coutume établie, le principe que nous étu- 
dions s’est perpétué en s’affermissant.” La Perriére labels 
this “principle’ La loi de substitution immémoriale (Chap. 5), 
but exactly on this issue of extension of right of succession 
to distant lines Terre Rouge was weak (see above, nos. 45 
& 51), and the major French arguments for this came from 
sources of feudal custom which Terre Rouge simply ignored 
or from concepts derived from civil law by jurists after Terre 
Rouge’s time (see below, §6). In discussing below “funda- 
mental law” [§7], it will be made fairly precise just what 
was the extent of Terre Rouge’s influence on sixteenth- 
century théoriciens de la royauté. 


SALIC LAW 
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Specific historical expressions of French customs began 
to be searched out and venerated as monuments of the 
country’s peculiar greatness. Frequently this meant 
that some variety of statute law acquired a unique im- 
portance that would never before have been accorded 
it. In the older view, positive law was distinctly below 
and posterior to customary law; in the newer view, 
the very origin of custom might be explained by some 
statutory enactment. A truly historicist explanation of 
the French constitution would not be arrived at for 
centuries, of course, but the search for a national his- 
torical past certainly had begun by the late fifteenth 
century. It is this movement which accounts for the 
appearance of the singularly French rule of royal suc- 
cession: the Salic Law. 


5. SALIC LAW 


The Salic Law, the earliest legal monument of the 
Frankish people, was one of the latest additions to the 
fundamental law of the modern French nation; and 
although it quickly became the most popular and most 
quoted principle of all, it was in fact the least pertinent 
rule of law. If it had been classified as a fictio iuris in 
the technical sense, i.e., a conscious fabrication by jurists 
to aid the mind in grasping the theory of a law, the 
constitutional historian could at least admire its ingen- 
iousness; but simply proclaiming it to be part of the 
fundamental law of succession to the French throne was 
such a gross subreption that its prominence can be at- 
tributed only to the power of historical myth. 

The passage in the Lex Salica upon which the ques- 
tion of royal succession hinges is found in the title de 
alodis. There are many minor variants in the reading 
of different Merovingian and Carolingian manuscripts, 
but the following version seems to have been the one 
most widely known in the fifteenth and sixteenth cen- 
turies when the Salic Law had its renaissance: 


Of the Salian land let no portion pass to a woman, 
but all the land of this nature, let belong to the virile sex.*® 


56 “De terra vero Salica nulla in muliere hereditatis transeat 
porcio, sed ad virile sexus tota terra proprietatis sue posse- 
deant,” ed. K. A. Eckhardt, 234, Weimar, 1953; for the sake 
of ease of translation, I have assumed perteneat for possedeant, 
as is found in the edition of J. Fr. Behrend, 78, Berlin, 1874. 
The Lex Salica flourished up to the period of Charlemagne, 
who made the last redaction of it, but then faded rapidly, being 
cited in the later Middle Ages if at all only as juxta legem 
Salicam, never by chapter or title, as it was recalled in some 
coutumiers as being an immemorial usage on certain specific 
points; see Olivier-Martin, Histoire du droit francais, 15-17, 
Paris, 1951. The “renaissance” of the Salic Law has been 
placed as early as the fourteenth century (cf. G. Monod, La 
légende de la Loi Salique et la succession au tréne de France, 
Revue critique, n.s., 34: 515-520, 1892[2]), but this is vague 
and tenuous. Raoul de Presles is one of the fourteenth-century 
writers who alludes to the Salic Law, but he does not cite 
from it (see Viollet, “Femmes exclues,” 126, n.2); Richard 
Lescot is the other, at the end of a letter he wrote in 1358, but 
this letter has obviously been added to in its main section, by 
allusions to the genealogy of French kings after Richard’s 
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As far as the principle involved here, it is no different 
from that found in the Libri Feudorum where the ex- 
clusion of women also is stated. But where the Libri 
Feudorum goes on to specify equal division among the 
sons, the Lex Salica says nothing—and a golden silence 
it was, for the commentators could supply primogeni- 
ture as being understood.** There were other advan- 
tages over the Libri Feudorum, of course. Since the 
French crown should not be treated as feudal, the Lex 
Salica fitted better because it was pre-feudal. And, 
perhaps most important of all was the patriotic appeal: 
the Lex Salica was a French law, not a Lombard- 
Imperial usage.** But there was one major flaw, noted 
almost from the beginning of the renewal of the Salic 
Law in the fifteenth century, and haunting at least 
some of the commentators in all the generations after- 
wards: the law does not specify that it applies in 
respect to succession to the throne. 

The French chronicler Jean Juvénal des Ursins, in 
the mid-fifteenth century, showed his usual spite for 
unpatriotic beliefs by insinuating that those who pointed 
out the absence of the words in regno in the vital 
passage of the Salic Law would not have done so unless 
they had seen it and known it to be true, and that prob- 
ably some malign person in the past had taken these 


time (Prince Sixte de Bourbon, Traité d’Utrecht, 264, fixes a 
date of 1411 or 1413 for these additions), and I think that the 
section on the Salic Law could be of even a later date, since 
it is completely disconnected from the body of the letter (in- 
cluding the 1411/13 additions), appearing after a personal 
remark of the author to his addressee, which obviously ter- 
minated the original letter; see the text, printed as an ap- 
pendix to Chronique de Richard Lescot, 173-178, ed. Jean 
Lemoine, Paris, 1896. 

57 They also had to assume that the exclusion of women as 
heirs meant that males by distaff descent were excluded, even 
if they were more closely related to the deceased than agnatic 
heirs. The rule preceding the one quoted says Quicumaque 
proximior fuerit, ille in hereditatem succedat, and the Eng- 
lish claimant Edward III had been the nearest male de- 
scendant of Philip IV. In fact, there is some evidence that 
it was the English, and not the French, who first adduced 
the Salic Law: in a memoir of the time of Charles VI, a 
French jurist said that males descended through daughters 
were excluded “encore par le statut que veulent aleguer les 
gens du roy d’Engleterre, qui est en la loy salique.” Bib. nat. 
coll. Dupuy, vol. 306, fol. 79", cited by H. Moranvillé, Chro- 
nographia regum francorum 1: 292, n. 1, Paris, 1891; cf. 
Viollet, “Femmes exclues,” 175. Fortescue argued against 
female succession in England in the mid-fifteenth century, 
but of course he did not allege the Salic Law; anyway, he 
reversed himself after the Yorkist victory of 1471—see The 
governance of England, 78-79, 356, ed. Charles Plummer, Ox- 
ford, 1885. 

58In fact, the Lex Salica had a belated triumph even in 
North Italy, as the Albertine Statute of 4 March, 1848, art. 
2 stated: “Lo Stato é retto da un governo monarchico rappre- 
sentativo. Il Trono é ereditario secondo la legge salica.” See 
P. Del Giudice, La storia di una frase. Commento all’ articolo 


2 dello Statuo de Regno, Rendiconti del Reale Istituto Lom- 
bardo di scienze e lettere, ser. II, 25: 428-443, 1892, where 
the French historical background is developed, and 26: 304- 
319, 1893, where the Italian application is traced. 
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words out of the text.°® This bit of conspiratorial his- 
toriography did not take root—although it may have 
given the idea to the first scribe who added the words 
“in the realm” and began the manuscript tradition 
which reads “Nulla portio in regno mulieri veniat.” 
There existed enough uncorrupted texts, however, to 
call for a better explanation, and Juvénal des Ursins 
also provided the one that became traditional : the words 
in regno should be understood, he says, “because this 
kingdom was governed by said Loy Sallique and could 
be called terra Salliqua.’®° Upon this equation: 
“Salian Land” equals “French Kingdom,” the case of 
the Salic Law rested. 

The work which did the most to propagate the myth 
of the Salic Law was an anonymous treatise entitled 
Loy salique, premiere loy des francots, written in 1464, 
published in 1488 and reprinted five times in the next 
seventy years.° The principal aim of the treatise was 
to uphold the French king’s rights against the English 
king’s claims to continental holdings, a kind of post- 
Hundred Years’ War wrangling not unlike that found 
in Le débat des herauts d’armes of the late 1450’s,* 
and probably also the work of one of the royal heralds- 
at-arms, whose task to establish correct titles and privi- 
leges of nobility made them the first national historical 
antiquarians. The author of the Loy Salique had done 
some archival work: he had a manuscript of the Lex 
Salica, of the variety that contained a prologue speaking 
of the four “dictators,” Usogast, Visogast, Salagast, and 
Uvisogast, who had dictated this code;** from the 
Grandes Chroniques he had the story of how Phara- 
mond, the mythical first French king, by questioning 
these same four wise men, had derived the law of the 
Franks—not, however, specified as the Salic Law; and 
he probably had also the anonymous Latin chronicle 
which recounted the initial stages of the succession dis- 
pute, in 1338, between Philip VI and Edward III, when 
Philip had rested his claim to the throne (which he had 


59 Viollet, “Femmes exclues,” 174, n. 3, citing the treatise 
(mentioned above, n. 53) by Jean Juvénal des Ursins, Bib. 
nat. ms. fr. 17,512, fol. 3%; also in ms. fr. n.a. 741, p. 5. 

60“Or étoit ce royaume gouverné par laditte Loy Sallique 
et se pouvoit appeller terra Salliqua;” Juvénal des Ursins, 
previous note, Joc cit. Perhaps the earliest example of the 
corrupted form Mulier vero in regno nullam habeat portionem 
is Bib. nat. fr. 23,281, fol. 4°, a manuscript entitled Traitté 
contre les pretentions des Roys d’Angleterre, and attributed 
to Jean de Montreuil, whose name appears opposite fol. 1, in 
some later hand; cf. Viollet, “Femmes exclues,” 173, n. 4. 

61 Potter, “Salic Law,” 249, n. 3, cites the editions and 
corrects earlier mis-datings and mis-attributions of the work. 
I have used the edition of Paris, 1557, appended to Claude 
Seyssel, ‘La grande monarchie, p. 81ff. 

62 Te débat des hérauts d’armes de France et d’ Angleterre, 
ed. L. Pannier, Paris, 1877; see p. xii for the dating, in 1458 
or 1459. 

83 This prologue is appended to the edition of Behrend 
(above, n. 56). I am indebted to my student, Mr. Stuart 
Pierson, for his detective work in finding the sources used by 
the author of the 1464 tract, and linking this tract with the 
coronation entrée of Charles VIII in 1484 (see below, n. 68). 
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already occupied undisputedly for a decade) upon the 
“old custom and ancient usages” of his realm.** The 
author of the Loy Salique moved this debate back to 
1328, making it appear as the decision of the magnates 
of France. For the stretch of history from Pharamond 
to Philip VI, the author probably relied chiefly upon 
his imagination; in any event, the following story 
emerged. The law which Pharamond had elicited from 
the four wise men was the Salic Law, and because 
Pharamond was the first king of the Franks, this was 
a true Joy royalle, and the first law of the French king- 
dom. This law was augmented somewhat up to the 
time of Charlemagne, when the science positive began 
to develop in France; when Charlemagne became 
Roman emperor there were introduced also the “droits” 
(romains, one presumes) ; the Salic Law was not re- 
voked, however, but because it was “La vraye loy des 
Francois” it acquired something of the character of a 
fixed constitution. The author implies that the Salic 
Law enjoyed an apotheosis instead of a demise in Caro- 
lingian days.® No more additions were made to it, 
but its usage was “notoirement gardé.” The proof of 
this lies in the events of 1328, when the Three Estates, 
the peers, and the doctors of law assembled to decide 
the succession. All kinds of law were alleged, espe- 
cially the imperial constitution regarding fiefs, but they 
were set aside since France was deemed not to be sub- 
ject to the empire. Finally, Philip of Valois arose and 
cited the title de alodis from the Salic Law. Our author 


64 Philip was replying to an English Bishop sent by Edward 
III with litterae diffidentiae attacking Philip’s claim to the 
throne, and in the presence of his court Philip mentioned the 
laws of the Empire which did not apply to him and then 
stated the French customs which prevailed. See Moranvillé, 
Chronographia regum Francorum 2: 38-40; Viollet, “Femmes 
exclues,” 155-156. Lemaire, Lois fondamentales, 44, remarks 
that this incident is perhaps the first expression of the idea 
of “l’ordonnance du peuple.” 

65 Toy salique, premiere loy des francois, 84°’, ed. Paris, 
1557: “[lex salica] qui est la premiere loy dont les Francois 
usassent oncques: et commenca du temps de Pharamon premier 
Roy de France, estant lors pape Boniface le premier, et Em- 
pereur Honorius primus et au xii. an de son regne, duquel les 
dictateurs premiers furent Usogast, Visogast, Salagast & 
Uvisogast: lesquelz estoient commis par ledict Roy Pharamon 
(de la nomination & election des grands princes et seigneurs 
qu'il avoit avecques luy des le temps que les Francois habitoient 
encores sur le riviere du Rin.) A respondre sur toutes les 
questions douteuses qu’on leur faisoit, et leur response estoit 
mise par escript, apres gardée pour loy: & fut le droict com- 
mencement de la loy Salicque, laquelle depuis a esté creué & 
augmentée par les autres Roys successeurs dudict Roy Phara- 
mon, tant Sarrazins que Chrestiens, iusques au temps de 
Charlemaigne. Depuis lequel temps n’y fut aucune chose 
adioustée, pource que la science positive commenca lors a 
venir en France a la promotion de Lenynus & de deux dis- 
ciples de Bede. Et aussi que ledict Charlemaigne fut faict 
Empereur de Romme, & eut congnoissance des droictz, lesquelz 
il fist apporter en France: parquoy on eut autre maniere de 
faire qu’on n’avoit eu au paravant, non pas pour rien deroguer 
a ladicte loy Salicque, mais aussi depuis on n’y adiousta n’y 
accreut en aucune chose.” 
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shifts from French to quote the passage (as he says), 
“in substance” :°° 


Nulla portio haereditatis de terra Salicqua mulieri veniat, 
(quod est interpretandum de regali dominio, quod a nullo 
dependet, nec alicui subiicitur ad doctrinam aliarum ter- 
rarum quae in alodio dividitur) sed ad virile sexum tota 
haereditas perveniat. 


The parentheses and italics are not the author’s, but 
mine, employed here to set off the actual words of the 
Salic Law from the interpolated comment of the author. 
Casual readers could be deceived, and probably were, 
into believing that all this Latin passage was a quotation 
from the Salic Law. The treatise as a whole is written 
in French, and, while it is quite proper for the author 
to use the original Latin when citing the Salic Law, 
one would expect him to revert to French for his own 
explanatory remarks. But as we see, he has inserted 
his own subordinate Latin clause in the middle of the 
Salic Law text, saying that the passage should be under- 
stood to refer to the realm; no reader who did not 
have an uncorrupted manuscript of the Salic Law could 
be sure which words belong to the law and which were 
the author’s. Immediately after the quoted passage, he 
returns to French and says “these words give plainly to 
understand in what manner of crown and regality the 
kingdom and the crown should come to the nearest 
descendant in the male line from Charles the Fair 
[IV].” Further on, he lapses again into Latin to say 
“lex Salica est constitutio regia,” and to observe once 
more that “terra autem Salica dicitur quae adhaeret 
coronae.”*’ This kind of petty linguistic shiftiness 
betrays uneasiness about the relevance of the Salic 
Law passage to the crown succession, but, as with 
Juvénal de Ursins (who may have inspired the argu- 
ment), the author’s patriotism overcomes all scruples. 

The alliance of the Salic Law with royal succession 


66 Jbid.: “. . . et pour ce que ladicte loy Salicque estoit le 
vraye loy des Francois, chascune des parties, et aussi les as- 
sistens se fonderent principalement sur la loy Salicque, et 
aussi lesdictes parties s’arresterent fort sur l’usage notoire- 
ment gardé quand telz cas estoient ainsi advenuz. Car cela 
estoit une moult grande evidence et bien claire demonstrance 
du droict desdictes parties. Et sur ces deux poinctz disoit le 
roy Philippe de Valois entant que touchoit ladicte loy Salicque, 
Quod in tit. de Alodio. Ixii.cap. primi libri, in fine. Elle 
disoit telz motz en substance: Nulla portio .. .” etc., as fol- 
lows in the text above. 

67“ |. lesquelles parolles donnoyent clairement a entendre 
qu’en maniere de couronne & regalité le royaume, et la cour- 
onne doivent venir au plus prochain descendant en ligne 
masculine de Charles le Bel qui avoit esté le dernier des trois, 
et par ce moyen le royaume luy devoit appartenir. ... il est 
bien vray que lex Salica, est constitutio regia. ... Terra 
autem Salica dicitur quae adhaeret coronae, quia actores dum 
loquebatur Alodae, semper intelligebant de terra sive haeredi- 
tate subditorum quae datur & recipitur in Alodium. Si ideo ad 
differentiam terrae Alodialis nuncupabatur terra regia Salica, 
quia lex Salica a principibus constituta, a primo formam suc- 
cedendi & modum regendi in terra regia docuit.” Jbid., 84°-85. 
Note the similarity of this argurnent to the one put forth by 
Juvénal des Ursins, above, n. 60. 
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had a kind of public début in 1484, at the coronation 
entrée of Charles VIII into Rheims. Along the way 
were set up allegorical and historical tableaux vivants 
appropriate to the occasion. Just before the procession 
came to the Clovis skit, where the myth of the holy 
balm was represented, there was enacted the Phara- 
mond scene, showing Pharamond eliciting the Salic 
Law from the four wise men.®* The Pharamond myth 
was as old as French history itself, but after centuries 
in historiographical limbo its resurrection in this coro- 
nation context gave it a new meaning. Put alongside the 
tableau of Clovis’ baptism, for centuries the liturgical 
symbol supreme of royal legitimacy in France, the Salic 
Law added a juristic sanction to the royal dignity. A 
juristic concept of kingship had been striving for recog- 
nition since the thirteenth century, when the new king 
had begun to date his accession from his predecessor’s 
death and issue edicts in his own name before he was 
crowned. This de facto undercutting of the corona- 
tion’s efficacy now began to get a de iure status, as the 
Salic Law—recently propagandized as a law of dynastic 
succession—was inserted into the prolegomenon of the 
coronation ceremonial. Pharamond, the nation’s law- 
giver, was given equal status in the public eye along 
with Clovis, the nation’s first-baptized. The cause of 
national pride was the better served by having, as it 
were, twin progenitors of the royal family: Clovis the 
first Christian king, and Pharamond the first French 
king.*®° 

In the early 1500’s the Lex Salica received a full- 
fledged juristic test, to discover its merits to explain 
French royal succession, at the hands of Jean Pirre 
Angleberme, a lawyer of Orleans, in a tractate entitled 
Le Lege Salica et Regni Successione.*° Pirre offered 
twenty arguments against the Salic Law and twenty for 
it, drawing upon all conceivable moral, legal, and logical 
points of view as to whether women should be excluded 
from succession. This treatment seems to indicate that 
a lively dispute was underway whether or not to accept 
the Salic Law. On the pro side the telling argument 
comes when Pirre defends the efficacy of the Salic Law 
in light of authority of kings to make laws: after citing 
the traditional formulae of sovereignty, rex non recog- 
noscit superiorem and rex est imperator in suo regno, 
Pirre concludes that “therefore the king with the coun- 


68 See Th. Godefroy, Le cérémonial francois 1: 184-190, 
Paris, 1649, for a description of this royal entry. 

69 The growth of the Pharamond myth has not yet been 
treated in a separate study, although the number of French 
histories of the sixteenth century and afterwards which bear 
such a title as Histoire des rois de France depuis Pharamond 
jusqu’au [rot regnant] seems to equal the number of those 
that begin the kingly parade with Clovis. If, as seems to be 
the case, the star of Pharamond rose in conjunction with the 
elevation of the Salic Law in the firmament of French funda- 
mental law, then Clovis’ dimming was a true irony, for it is 
quite likely that the Salic Law was codified during his reign; 
see Olivier-Martin, Droit frangais, 16, n. 4, where the modern 
literature is mentioned. 
70In his Index Opusculorum, quire Miiii’ sqq, Paris, 1517. 
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sel of the wise can establish laws without the authority 
of a superior.” *! He accepts therewith the conclusion 
of the anonymous author of 1464 that the Salic Law is 
a royal constitution. What is glaringly absent in Pirre’s 
summation, however, is any questioning whether or not 
the Salic Law—royal constitution or not in general 
has any explicit application to the royal succession. He 
seems to have got hold of one of the newly doctored 
copies of the law, for in his introduction he says that 
“by this law it has been decreed in the title de alode 
that the feminine line does not receive the /ereditary 

72 Starting with this premise, 





realm of the Franks.” ** 
the battery of arguments that follows, twenty-for- 
twenty, sic et non, was bound to miss the mark. 

Of the many examples one could choose to illus- 
trate the lingering doubts about the value of the Lex 
Salica in the minds of sixteenth-century thinkers, the 
mental tussle experienced by Charondas Le Caron is 
a most interesting instance. He doubts that the title 
de alodis in the original Salic Law applied specifically 
to the royal succession—for the simple reason that it 
applied to allods—even though he had found among the 
papers of his father, who had been for forty years 
herald-at-arms of France, an “in regno” version of the 
law. He is bothered, as rightly he should be, by the 
fact that no early Frankish historians allege the Salic 
Law when speaking of royal succession. But since the 
Salic Law was the Loy Royale of the Franks, and the 
Franks did exclude women from the throne, is not the 
very working of this similar to the history of the Lex 
regia of the Romans, which gave the imperium to the 
emperors, yet for centuries (as Le Caron believed) went 
unmentioned by historians until embodied in the Corpus 
Turis Civilis?** By such reasoning, the Salic Law’s 


71 [bid., $13 pro lege salica: “Quod rex francorum christianis- 
simus et meritissimus de ecclesia catholica est imperator in suo 
regno, et non recognoscit superiorem c. per venerabilem extra 
qui filii sint legi. [Decretales IV, 17, 13] cum vulgaribus 1. i 
§ sui. ff. de rei vendica. ([Dig. 6, 1, 1? Dig. 33, 4, 4(5) ?] Ergo 
potuit huiusmodi legem condere sine auctoritate superioris, quem 
non habet ex consilio prudentum.” 

72“Fa lege imprimis cavebatur in titulo de alode, ne femineus 
ordo Francorum regnum hereditarium nancisceretur.” Ibid. 

73 “Et combien qu'il soit sous le tiltre des alleuz, de allodiis ou 
allodio, & ne semble devoir estre entendu de la succession du 
Royaume, toutesfois ladicte remonstrance, que i’ay trouvee 
entre les papiers de feu sieur de Canly mon pere, qui a esté 
plus de quarante ans Heraut d’armes de France au tiltre de 
Champagne, lors que tels estats estoient en honneur, & diligent 
rechercheur de l’antiquité Francoise, recite plus amplement 
ledict article, & allegue en ces termes ladicte Loy, comme il 
tesmoigne l’avoir leué en Autheurs anciens, De terra salica 
nulla portio hereditatis in regno mulieri veniat, sed ad virilem 
sexum tota hereditas perveniat.... Et encore qu’on ne soit 
certain de l’Autheur de ladicte Loy, si est ce qu’elle ne merite 
moins d’auctorité, que la Loy Royalle, de laquelle seulement 
Ulpian Iurisconsulte, & l’Empereur Justinian font mention, & 
escrivent qu’elle a esté faicte & publiee de l’Empire du Prince 
Romain, par laquelle le peuple luy auroit transferé & attribué 
tout son Empire & puissance. Mais de ceste Loy ne parlent 
les Historiens & autres Autheurs qui ont escrit du changement 
de la Republique Romaine, & de l’establissement d’un Empereur 
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validity is impaired neither by the things unsaid in the 
original text nor by the silence of the chronicles, and 
the force of analogy between Rome and France (Lex 
regia equals Lex Salica) added its bit to the apparatus 
of the legend. If a legist of the scruples and intelli- 
gence of Le Caron could rationalize the validity of the 
Salic Law in respect to succession to the crown, then 
we have no reason to wonder at the legend being ac- 
cepted almost universally in France during the six- 
teenth century. There was a scathing attack upon the 
Salic Law by Francois Hotman, in 1573, but his sub- 
stantial scholarly arguments suffered from the taint 
of his political passion against absolutism.** Only in 
the seventeenth century, when we encounter occasion- 
ally absolutists who reject the Salic Law, do we have 
some measurable narrowing of historical credulity— 
but by then the legend had gone so far that the Salic 
Law was likened to divine law, as in the following 
quatrain : 


Puisque, Francois, la [sic] Royaume Salique 
Convient aux loix de la divinité, 

Laisser il faut son nom d’antiquité, 

Et la nommer loy saincte & angelique.” 


Across the Channel at this time, to be sure, other 
verses with another conclusion were wont to be heard :*¢ 


perpetuel.” Pandectes ou digestes du droict francois, 4, ed. 
Paris, 1637. Another author, Jean Ferrault, found a different 
way to avoid the embarrassment of the word alodis in the 
title, without having to insert the words in regno in the text. 
As he argued, all the other laws under the title de alodis 
(there were 4 or 5, depending on the edition) spoke of what 
should be done in hereditary holdings of subjects (i.e., in 
allods), but the: one law specifying “terra salica” applies solely 
to the lands of rulers (terra regia); i.e., the law regulating 
princely succession is included under the title de alodis for 
sake of contrast, to indicate one sphere where allodial rules 
do not apply. (See Ferrault, Tractatus jura seu privilegia 
aliqua regni Franciae continens, § 20, ed. Paris, 1545, 349. But, 
alas, in many versions of the law, this particular sentence 
says simply terra, not terra salica, so that the word salica 
could not have been vital to the meaning of the law. Fer- 
rault’s idea was picked up by Charles de Grassaille, De regalium 
Franciae libri duo, Lib. I, ius 17, §1, ed. Paris, 1545, 166. 

74 Francogallia, Chap. 8, Geneva, 1573. 

75“Aux Francois, sur la loy Salique. Quatrain,” preface in 
C. Malingre, Traicté de la loy salique, Paris, 1614. Malingre’s 
contribution to the lore of the Salic Law, on the “scholarly” 
side, was to deduce from the fact that he could not find the 
word Salica in ancient writers, except in connection with the 
law of that name, that “il faut necessairement que ce aye esté 
une pure ignorance de discerner une lettre, S. pour une autre, 
G. qui aye fait cet erreur, lisant Salique pour Gallique” (p. 
36”). Having created this chimaera, the author speaks there- 
after only of the Loy Gallique, which spared him the trouble 
of so many other writers trying to establish the origin of 
the word Salica, and incidentally enhanced the nationalistic 
aspect of the law. One seventeenth-century writer of strong 
royalist leanings who scoffed at the Salic Law was Pierre 
Dupuy, Trattez touchant les droits du roy, 135ff, ed. Rouen, 
1670. 

76 The Archbishop of Canterbury here is answering Henry 
V’s query “Why the Law Salike, that they have in France,/ 
Or should, or should not barre us in our Clayme;” I quote but 
five of the sixty-three lines of the Archbishop’s response. 
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‘In terram Salicam Mulieres ne succedant, 
No Woman shall succeed in Salike Land:’ 
Which Salike Land, the French uniustly gloze 
To be the Realme of France, and Pharamond 
The founder of this Law, and Female Barre. 
(Henry V, I, ii) 

In terms of the philosophy of fundamental law, the 
Salic Law’s renaissance helps mark the transition from 
medieval to modern principles. Typically medieval is 
the notion of the supremacy of law embodied in Terre 
Rouge’s idea that the right of succession is a custom 
approved by the Estates; typically modern is the con- 
cept of the king as sovereign legislator, which is im- 
plicit in the supposition that the Salic Law is a “royal 
constitution.” Terre Rouge argued against the right 
of any king to regulate the succession; the Salic Law 
rests the basic principle of succession exactly upon a 
given king’s promulgation. The Salic Law had many 
advantages over Terre Rouge’s thesis. For one thing, 
the anonymous tract of 1464 was printed twice before 
Terre Rouge’s treatise reached print for the first time; 
also, by an odd chance, it later came to be thought of 
as the work of Claude de Seyssel, which lent it added 
prestige.” It also had the advantages of brevity and 
simplicity, which are decidedly absent in Terre Rouge’s 
thesis. The Salic Law did not require one to be learned 
in scholastic philosophy or the intricacies of the Two 
Laws in order to understand how the French happened 
to accept father-to-son succession: it was a rule from 
the beginning of the French nation! It was not a 
French borrowing of obscure Roman principles (e.g., 
the ius filiationis) but rather a French rule, analogically 
co-sovereign with the Roman. Incisive, explicit, patri- 
otic—an all-in-one policy—the Salic Law by compari- 
son made Terre Rouge’s system seem to be a sterile 
exercise in legal intellectualism. And the mere slogan 
value of the Salic Law should not be underestimated. 
When the great dynastic crisis developed in the late 
1500’s, the need was most urgent for a grand and 
Holinshed was long accepted as Shakespeare’s source (see esp. 
the edition of W. G. Stone, The life of Henry the Fift, ix, Lon- 
don, 1880 [= New Shakspere Society, Ser. II, no. 10]—whose 
rendition of the 1623 Folio edition I have used above), but now 
it seems certain that Shakespeare had under his eye not Holin- 
shed but Holinshed’s own source: the chronicle of Edward Hall 
[1548]—cf. Hall’s Chronicle, 50-52, London, 1809. Indeed, it 
was when Mr. Alan Keen chanced upon the handwritten com- 
ment “note the exposition” in the margin alongside the Salic 
Law discourse in a first edition copy of Hall (photographically 
reproduced as the frontispiece to Moray McLaren, “By Me.. .” 
a report upon the apparent discovery of some working notes of 
William Shakespeare in a_ sixteenth-century book, London, 
1949) that there began the saga of Shakespeare’s personal copy 
of Hall, which, if tenuous from a specifically bibliographical 
point of view, has served at least to cement the philological 
connection between the chronicler and the playwright, as set 
forth earlier by Dover Wilson and Gordon Zeeveld; cf. Alan 
Keen and Roger Lubbock, The annotator, 1 et passim, London, 
1954. Mr. John Barcroft called my attention to these lines in 
Shakespeare. 

77 See Potter, “Salic Law,” 249, n. 3; the foregoing sentences 
I have fashioned from Potter’s arguments, p. 246ff. 
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simple truth—what we today often call the “Big Lie’— 
which could flatter the unlearned that they were allied 
with a far-reaching historical principle. And so the 
greatest amount of propagandizing for the cause of 
legitimate succession of the Bourbons in the 1580’s and 
1590’s dealt with the Salic Law; but these works are 
such poor stuff from an intellectual point of view that 
they need not be examined here.*® 

We turn now to the last of the important legal de- 
vices of late medieval times that provided an ingredient 
for the fundamental law of French royal succession, 
a device derived exclusively from Roman law. 


6. ROMAN LAW: SUITAS 


The influence of the Corpus Juris Civilis upon the 
law of royal succession in France has been seen in all 
the preceding sections, either as a source borrowed 
from, or an authority defended against, or a system 
compared with. What is left to consider is a concept 
of inheritance that developed within the civil law itself 
in the late Middle Ages. Italian jurists formulated 
this principle originally, after which it was taken over 
in toto by some French legists, who applied it first to 
French inheritance and finally to the royal succession. 
It enjoyed popularity only for a few centuries, then 
became defunct. Modern writers have overlooked it 
completely, as far as the present writer knows. 

The doctrine in question bears the label suitas. To 
define its meaning will be the major task in the section 
that follows, but what it is as a word can be explained 
quickly. It is a species of Latin neologism derived by 
adding the suffix -tas to the possessive pronoun suus, 
sui, to give a substantive noun meaning literally “‘one’s- 
ness” or “his own-ness,” in just the manner that scho- 
lastic jargon invented such words as quidditas, “what- 
ness.” In its legal context, switas emerged from specu- 
lation on the meaning of suus heres, a kind of heir in 
the civil law. It will be well to review the various 
kinds of heirs in the civil law, which are conveniently 
set forth in Book II, Title 19 of the Jnstitutes: 


Heirs are called either necessarti, or sui & necessarit, 
or extranei. 

[1] A necessary heir [necessarius heres] is a slave of 
the testator whom he institutes as heir, and so named be- 
cause, willing or unwilling, and without any alternative, 
he becomes free and necessary heir immediately on the 
testator’s decease. 

[2] Heirs who are both family heirs and necessary [sui 
et necessarii heredes| are such as a son or a daughter, a 
grandchild by a son, and further lineal descendants, pro- 
vided that they are in the ancestor’s power at the time 
of his decease. ... They are called necessary heirs be- 
cause they have no alternative, but, willing or unwilling, 


78 See the remarks of William F. Church, Constitutional 
thought in sixteenth-century France, 91ff, Cambridge, Mass., 
1941, who has examined many of these treatises. This work 
must be consulted in order to avoid some of the misconcep- 
tions in the older essay of J. N. Figgis, The divine right of 
kings, Cambridge, 1914. 
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both where there is a will and where there is not, they 
become heirs. 

[3] Those who were not subject to the testator’s power 
are called external heirs [extranei heredes]. 


Now, the variables involved here are two: whether or 
not the heir is a member of the family, and whether he 
must accept the inheritance or may decline it. These 
allow for four possible combinations, logically: (1) 
not a member of the family, must accept (necessarius 
heres); (2) not a member of the family, may decline 
(extraneus heres); (3) a member of the family, must 
accept (suus et necessarius heres); (4) a member of 
the family, may decline. This fourth category was not 
one of the original three categories of heirs, but already 
in late antiquity the civil law provided exceptional cir- 
cumstances when a family heir could decline the in- 
heritance—that is, he was suus but not necessarius, but 
simply suus heres. By the fourteenth century medieval 
legists had given sui heredes wide operational value, 
and in the fifteenth century came the philosophical spec- 
ulation upon this class of heirs which resulted in the 
invention of a right of inheritance called suitas. Having 
reached this stage, the concept could travel easily to 
other realms of ideas. 

Angelo Perilli of Perugia (d.1446/7) was perhaps 
the inventor of the term suitas, or at least he seems to 
have been the earliest to give it full expression in a 
special treatise De Suitate. He begins by giving a 
series of specific examples from the civil law of heirs 
who do not fit into any of the three established cate- 
gories, and then he finds a common denominator for 
these diverse exceptions, so that they may appear to be 
a unified “fourth species” of heirs. This is not diffi- 
cult from the point of view of logic, since, as we have 
noted, all exceptions must fall into the fourth category 
of heirs who are family heirs but not necessary heirs. 
Of the several examples that Perilli cited, two in par- 
ticular turned out to be mos: crucial and are often re- 
peated by later writers on the same subject. (1) The 
clearest case is the son who assumes some dignity. It 
was declared by Justinian that taking a dignity, espe- 
cially the sacerdotal dignity, freed the son from the 
paternal power (patria potestas), but that, if the father 
should die without any heir within his power, the son 
who had taken up the dignity was to be considered 
the heir rather than allow the goods to revert to the 
state. He might accept or decline the inheritance, so 
that he could not be called heres necessarius; he was, 
plainly and simply, suus heres.** (2) The praetor had 

79“Dignitas sacerdotalis ordinis liberat filiumfa. a patria po- 
testate, secundum Host. in c. videntes. [Decretum, c.16, C.XII, 
qu.l1] de aeta. & quali. [Clementines I, 6]. Facit etiam quod 
de episcopali dignitate dicit tex. in auct. sed dignitas. C. de 
episco. & cle. [Codex, 1, 3(6), 33(32) or Nov. 81] & tamen 
ijura suitatis non perduntur. .. . Quod stante consuetudine quod 
aliquo decedente sine filio in sua potestate bona sua pertineant 
ad regnum terrae. Nam si aliquis decedit cum filio sacerdote, 


vel in alia dignitate constituto, non dicitur sine filio in sua 
potestate decedere, quod etiam sequitur Bal. in 1. apud hoste. C. 
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the privilege to permit a suus et necessarius heres to 
abstain from the inheritance (so that the parent rather 
than the heir should become insolvent), which meant 
in effect that the heir became suus et voluntarius. 
Pretorian acts do not make law, however, but are by 
definition exceptional and specific. As far as this 
particular pretorian power is concerned, however, the 
medieval legists (Perilli cites the authority of Baldus 
and Bartolus) argued that it had become perpetual— 
that is, automatic in its operation.*° By these means 
there was created de facto a viable category oi heirs 
who were sui et non necessarti—usually called simply 
sui heredes—, and because the principle of pretorian 
exemption was deemed universal, the older category 
of sui et necessarit heredes was obsolete or obsolescent. 
And since slavery became defunct, the first category 
(necessarius heres) lapsed. The fourth category, ex- 
traneus heres, alone remained as an alternative to suus 
heres. 

We have here one of the major deviations from 
ancient Roman law that took place in medieval times. 
The very heart of the Roman law of property—indeed, 
of the social values of Roman society—was the pater- 
familial power. So powerful it was, that the father 
could if he wished exclude his son completely from 
the inheritance, or, on the other hand, force the son to 
assume the inheritance willing or not. All law favored 
the father. In medieval times, however, the paternal 
right to force the inheritance upon the son heads to- 
wards extinction. The power of the father over the 
children remains important in other respects, even 
today in legal systems conditioned by civil law prin- 
ciples, but in the law of inheritance the son acquires 
independence. The law favors the son. It could not 
long escape the awareness of the legists that a basic 
principle of the Roman law was being reversed, and 
to explain this, the specific instance of the pretorian 
dispensation was not sufficient. It was too negative, 
whereas any important principle of law should be justi- 
fied in its own right. Thus, there was discovered the 
doctrine—we might call it a philosophical norm—of 
suitas. 

In Angelo Perilli’s pioneer treatise there is still no 
juxtaposition of paternal power and filial right: the 


de suis & leg. [Codex 6, 55(54), 8] & in d. 1. Deo nobis 
[Codex, 1, 3(6), 54(42)]. Sed forte hoc casu non posset dici 
necessarius, postquam solum dicitur esse in patria potestate quo 
ad eius commoda, ita quod etiam hoc casu ante introductum 
beneficium abstinendi potuisset talis filius ab haereditate dicti 
patris abstinere.” Angelo Perilli, De switate, Q.5 §§ 13-15, ed. 
Zilettus, Tractatus universi iuris 8(2): 139°, Venice, 1584. 

80 The praetorian “benefit of abstaining” is mentioned in 
succinct form at the end of the section of sui et necessarii 
heredes quoted above (Institutes 2, 19, 2): “The praetor, how- 
ever, permits them, if they wish, to abstain from the inheri- 
tance, and leave the parent to become insolvent rather than 
themselves.” Perilli discusses it in Qq. 7-8 (ed. cit., fol. 
139°-140). The idea that “beneficia praetoria sint annalia” 
he bases mostly on Digest 38, 9[10], 1, and Codex 6, 9, 4, 
along with commentaries by Bartolus and Baldus. 
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one proceeds from the other. Switas, he says, is a 
right “by reason of the paternal power and of a certain 
domesticity of the goods of the master.” ** The idea 
of suitas itself lies behind the well-known statements 
in the civil law which say that the father and son are 
“one and the same person” and that the son is said 
“to continue the father’s dominion and not receive a 
new one’’—passages that Jean de Terre Rouge had 
relied upon when developing his notion of filiational 
rights independent of the father’s will. Perilli was 
concerned to make the son’s right of succession inde- 
pendent of the father’s will, but the argument is so 
much developed in the narrow context of domestic 
relations of father and son that it would be difficult to 
extend it to heirs of more remote relationship. If, for 
example, the heir should happen to be a pre-deceased 
brother’s son, how could suitas fit this relationship 
where the heir was not within the paternal power and 
therefore could not be said to share the administration? 
Was the right of suitas to be limited to the son, so that 
he alone of all possible heirs automatically acquired full 
title to the inheritance as soon as his father died, and 
could possess it without any formal legal action? The 
question boils down to this: who can be called suus 
heres? 

“Infinite debates arose daily” regarding the rights of 
heirs, wrote Jean Regnaud of Avignon towards the 
end of the fifteenth century, when he penned a short 
tract De Suitate, et Extraneitate.** He lists seven ways 
in which suus may be understood, extending the pos- 
sible definition so broadly that even extraneous heirs 
are included to some extent. The seven categories of 
suus are these: (1) in respect to domesticity (slaves, 
freedmen, and the like); (2) in respect to patria or 
national origin; (3) in respect to patria potestas, or 
identity of persons of father and son (as in Perilli’s 
definition) ; (4) in respect to agnation, or descent from 


81“Suitas tamen ita diffiniri, aut describi potest, ut sit ius 
quoddam intellectuale, & directum propter patriam potestatem, 
& quandam domesticitatem dominii bonorum ascendentium 
continuationem ad successores proximos post mortem imme- 
diate inducens.” Q. 1, §$1-2 (ed. cit., fol. 138°). It is 
intellectuale because it is more perceived by the eyes of the 
intellect than to the eyes of the body (loc. cit.), or, it is a 
fictio: “quod filiusfa. sit immediate patri haeres propter suita- 
tem, procedit ex quadam fictione, . . . Fictio autem introducta 
est ex quadam aequitate,” Q. 9, §§ 14-15 (ed. cit., fol. 142). 
Perilli allows that the right of suitas can be withdrawn from 
the son for not fulfilling filial obligations, but it is not (as 
in ancient law) the will of the father that effects the with- 
drawal: “Nec obstante quod postquam suitas favore filii dicitur 
introducta arg. d. 1. in suis. ff. de lib. & posth. [Digest, 28, 
2, 1l—see above, n. 41], quod non verum quod pater solus 
posset eam tollere, quia respondetur, quia si filius conditionem 
non implet, non dicitur tunc quod solus pater eam tollat, sed 
etiam concurrere dicitur voluntas filii qui potuit dictam condi- 
tionem implere & non implevit.” Q. 10, § 36 (ed. cit., fol. 151°). 

82 Ed. Zilettus, Tractatus universi iuris 8(2): fol. 153-154 
(i.e., directly after Perilli’s De suitate) and also in Tractatus 
ex variis iuris interpretibus collectorum 7: fol. 203-204, Venice, 
1549. The opening words: “Infinitae enim altercationes quoti- 
die oriebantur. .. .” 
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the common progenitor; (5) in respect to debts from 
natural persons (all ascendants and descendants who 
necessarily are beholden to “debts of nature’); (6) 
in respect to blood (including therein ascendants, de- 
scendants, and collaterals) ; (7) in respect to succession 
to the right of the deceased (including all heirs, even 
extraneous ones). 

This multiplication of the categories of suus might 
seem to be just a broadening, by degrees, of the orig- 
inally narrow nexus of the family—as if following out 
the Aristotelian widening circles of social relationships, 
from family to state; but actually, what happens is a 
complete alteration of the meaning of the word suuts. 
Originally, it had meant “his” in the narrow sense of 
the “the head of the family’s”: ie., the paterfamilias 
“possessed” the heir, and he could make him not his 
heir by disinheriting him. By contrast, in the newer 
interpretation of the law, the paterfamilias having lost 
the power to deprive the heir by his will, he seems 
consequently never to have had any power over the 
heir ; he is not “his” heir, possessively speaking. There- 
fore, instead of suus heres denoting “heir of him” in 
the possessive sense, it means more “heir to him” (as 
if it were sibi heres), i.e., not a successor whom the 
original holder “has,” and can “have not” if he wishes, 
but a successor designated by the law, who simply 
follows the original holder in the possession of the 
thing. Swuitas, then, deals with something besides the 
relationship of the heir to the paterfamilias: it alludes 
to the quality of heir-ness which the successor holds in 
his own right. Just who has this quality the law can 
define in various ways—Regnaud delineates seven cate- 
gories—but no matter what method is used to decide 
who has suitas, those that have it are all alike in the 
fullness of their rights to whatever inheritance happens 
to be in question. 

Most of these conclusions were drawn in an influ- 
ential work on inheritance by Guillaume Benedicti, a 
Toulousan jurist who wrote in the early 1500’s. In 
the first place, the right of suitas enjoyed by the heir 
is imprescriptible ; it is also not a delegated right, which 
can be withdrawn, but is possessed by the heir ipso 
iure,; further, the potentia suitatis is such that any heir 
who has it can possess the inheritance immediately upon 
his predecessor’s death, even if he be an extraneous 
heir (the line between suus heres and extraneus heres 
now breaks down) ; finally, pointing out quite clearly 
the historical reversal that has occurred—how suus 
heres was invented by civil law to favor the father, so 
that he might have an heir, even an unwilling one, 
whereas suitas makes the son heir even if the father is 
unwilling—Benedicti draws a series of contrasts be- 
tween suus heres, which he takes to mean “the father’s 
heir,” and suitas, by which he means the successor’s 
independent rights to inherit.** 








83 Repetitio in cap. Raynutius, “Mortuo itaque Testatore ii,” 
$62 (ed. cit. 2: fol. 115°), “Et istud ius suitatis, quod filius 
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The tendency to contrast the son’s rights to the 
father’s will might seem to give the son the kind of inde- 
pendence which only an extraneous heir used to have, 
but this could work two ways: the more the son be- 
came like a distant heir, the more distant heirs be- 
came like sons. Suwuitas leveled all heirs: if you pos- 
sessed the ius suitatis, you succeeded to the inheritance 
as surely if you were a twenty-first cousin as if you 
were the son of the deceased. In effect, every heir 
seems like a son, and if the speculation on suitas had 
gone far enough, it might have developed a maxim 
such as quicumque heres est filius. 

Along this line of thought, there was another fiction 
of the Roman law which lessened the degree of removal 
of an heir from the deceased and made him seem to be 
more immediate. This was the fiction of repraesentatio, 
by which the son takes the place of his father in the 
exercise of his rights. The Ancient Roman law al- 
lowed it among direct descendants: the deceased A 
leaves a son B and a grandson D, who is the offspring 
of a predeceased son C. D represents his father C, 
and thus shares the inheritance with B. In the Novels 
of Justinian, representation was allowed also in the 
third degree of collateral lines; that is, children of 
the deceased’s predeceased brothers were promoted by 
representation to the inheritance with brothers who 
survived. Beyond this degree in collateral lines, how- 
ever, the nearest agnates (proximiores) shared the 
inheritance by head.** Evidently, then, repraesentatio 
served chiefly to resolve problems of equitable division 
among many heirs, by a. fictional leveling of differ- 
ences in degree of relationship to the deceased. But 
it could also be used to explain indivisible inheritances, 
such as existed in France wherever primogeniture regu- 
lated feudal succession. Thus, the father is predeceased 
by his first-born son, but the latter leaves a son; this 
son later succeeds because he holds the place of the 
first-born son. That is, where Roman law said that 
he represents his father, feudal law said that he repre- 
sents the first-born son. On one hand, this strength- 
ened the succession of a direct descendant who was a 
generation or more removed from the deceased, by 
promoting him to the place of the first-born son by 
representation ; on the other hand, there was an inherent 


est ipso iure patris haeres, nullo tempore praescribi potest”; 
§ 21 (ibid., fol. 112%), “Illud quod operatur aditio haereditatis 
in haeredibus extraneis, quia operatur translationem dominii 
in eos ...id idem operatur in istis ius & potentia suitatis, 
cum ipso iure sine aliquo actu, & quocumque cessante facti 
ministerio fiant haeredes”; §§92-98 (ibid., fols. 118°-119), 
presents the series of contrasts between sui heredes and suitas, 
the former ($97) “a lege civili inventa in favorem patris ut 
scilicet illum habeat haeredem etiam invitum,” and the latter 
giving the son the unencumbered right to accept or reject. 

84 See Viollet, Droit civil, 832ff; Luchaire, Manuel, 165-166. 
30th these authors agree that representation grew in measure 
as barbarian customs receded, but in collateral lines still was 
not ensconsed in the coutume de Paris until 1560, and was not 
fully triumphant until the Code civil of 1791. 
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weakness here, for the one promoted does not seem to 
succeed in his own person and by his own right, but 
by impersonation of the first-born son who possessed 
all the rights.*° This is clearer when one considers 
succession devolving to a collateral line, where the heir 
could get no primogenitural right by representation of 
his predeceased father simply because his father never 
was the primogenitus. But apart from the issue of how 
the collateral line as a whole got its right of succession, 
the narrower issue of deciding which one among sev- 
eral persons within the collateral line should get the 
indivisible inheritance, could be helped by representa- 
tion. Let us assume that the succession passes to a 
collateral agnate line consisting of two brothers, An- 
toine (the elder) and Charles; Antoine has died, leav- 
ing a son, Henry, when the succession takes place. If 
one allowed the civil law fiction of representation to 
apply, with division of the inheritance, Henry would 
represent his father Antoine and share the inheritance 
with Charles; but the case at hand happens to be an 
instance of an indivisible inheritance, so that Henry 
alone receives it, since he enjoys by representation the 
droit d’ainesse which his father had had as elder 
brother. 

The reader may have recognized the example just 
given as that which occurred in respect to French 
royal succession in 1589: the personalities are the 
Bourbons, the brothers Antoine of Bourbon and Car- 


85 Thus, for example, Oldradus de Ponte, Consilia, no. 224, 
§ 32: “dictus nepos non ex persona sua, sed ex persona primo- 
geniti patris sui, cuius personam repraesentat, admittitur” (ed. 
Frankfort, 1576, fol. 119). Oldradus, writing in the early 
1300’s, was thinking here of the French throne, but it seems 
that just a few decades earlier the French King Louis IX was 
not at all sure that, if his son Philip should die before him 
—or along with him—Philip’s son would arrive easily at the 
succession to the throne; so, before he and Philip left on the 
crusade of 1269, Louis took great care to provide for the 
rights of Philip’s son; see E. Berger, Layettes du trésor des 
chartes 4: Ixv, n. 5, Paris, 1902. (Cf. Olivier-Martin, Droit 
francais, 211, n. 3.) But later in the Middle Ages jurists re- 
garded primogeniture as easily and naturally transmitted, so 
that it could be argued “quod non dicitur primogenitus mortuus 
vel decessisse, ex quo superest nepos, ex eo, in quem corpus 
& substantia patris fuit transfusa, & vivit” and that “Nepos 
dicatur immediate nasci ex avo, vel eius corpore ... quia in 
ipso est portio paterni corporis, quae una cum patre nata fuit 
immediate ex avo, & postea renata & iterum nata ex filio, si 
ita est, sequitur quod filius erat primogenitus, similiter nepos 
ex eo natus;” Giovanni da San Georgio, Commentaria in 
feudorum libros III, “De Feudo Marchiae, Ducatus vel Comi- 
tatus,” §9 (158-159, ed. Frankfort, 1629). This sufficed 
to establish transmission of primogeniture to descendants, but 
in order to argue its passing to a collateral heir, recourse had 
to be had to the ceremonial dignities accorded to the first-born 
son (see above, n. 19), which the heir-apparent enjoyed by 
a kind of “primogenitary lietitenancy,” as one French legist 
referred to Francis I before he became king, succeeding his 
cousin Louis XII: “coronae Franciae proximi, quemadmodum 
nunc dominus Angolismensis qui tenet locum primogeniti, .. . 
& quem vidi sedentem ad dexteram Regis in dicta congrega- 
tione ecclesiae Gallicanae Turonis celebrata;” Nicolas Bohier, 


Decisiones Burdegalenses, §106 (p. 732, ed. Lyon, 1579). 
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dinal Charles of Bourbon, and Antoine’s son, Henry of 
Navarre. The civil law doctrine of repraesentatio 
might have helped Henry’s claim to precedence, for at 
least one jurist earlier in the century had argued this 
principle in relationship to the French throne: 


For this reason is untenable the opinion of those who say 
that in the [succession to the] realm the brother should 
be preferred to the son of a first-born son, which lacks 
equity on account of the representation resulting from 
the same fiction which holds the son to be the same person 
with the father.’® 


If the author had in mind here the succession of Louis 
XII in 1498, or of Francis I in 1515, he was using very 
freely the term representation, since these two kings 
were removed from their predecessors by twice more 
than the three grades of blood relationship to which 
civil law representation was limited. It would have 
been no great trick of legal argumentation to develop 
the idea that “representation today extends to the 
thousandth degree of relationship,” but it would some- 
how have been self-defeating; for, if basically this 
fiction allowed the transference to a person of a right 
that was properly someone else’s, then inevitably it 
would seem that the more distantly related the recipi- 
ent, the more weakly held his right. Here the ad- 
vantage of suitas is evident: suitas was a state of heir- 
worthiness which the successor held in his own right,*" 
and it was constant in its potency—there was no such 
thing as a weaker or stronger ius suitatis. Henry of 
Navarre iure suitate was as fully legitimate successor as 
a son of Henry III would have been, and without any 
fanciful fiction that he “represented” a first-born son 
of Henry III. It was not surprising, therefore, that 
one author in the 1580’s tried to establish Suitas Regia 
as a fundamental law of France. 


7. FUNDAMENTAL LAW 


There is a traditional resistance to applying the term 
“French Constitution” to the ancien régime, in the 
fashion that one speaks of the constitution of the 
English monarchy from early times. The primary 
justification for this, it seems, is that France acquired 
a constitution in the formal sense during the Revolution, 
and it makes for clearer historical understanding to use 
different terms to designate the political and legal 
make-up of the pre- and post-revolutionary eras. The 
customary term for the ancien régime, therefore, is 


86 “Per hoc damnatur opinio eorum, qui dicunt patruum 
praeferri nepoti ex primogenito in regno, quod est iniquum, 
propter repraesentationem resultantem ex ipsa fictione, qua 
fingitur filius eadem persona cum patre,” Jean Pyrrhus d’- 
Angleberme, De suitate et haereditate per fictionem transmit- 
tenda, §§ 2-3 (ed. Zilletus, Tractatus universi juris 8(2): fol. 


154". 


87 Cf. Giovanni da San Giorgio: “nepos ex persona sua 
subintrat locum suitatis ...non sic est in iure primogeni- 
turae.” Commentaria in feudorum libros III, “De Feudo 


Marchiae, Ducatus vel Comitatus,” $14 (ed. cit., 166). 
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fundamental law, which can be defined as the working 
axioms of government in any given age. The funda- 
mental law was constantly in a process of growth and 
decay, which means that it lends itself best to treatment 
as an historical subject. At the most, one can only 
establish what are the trends in legal thought on various 
aspects of government in each age. Deep investigation 
of any topic always reveals cross-currents. This is due 
in large part to the diversity of sources of law that 
were operative, as we have seen in our investigation 
of the law of royal succession thus far. But also it 
stems from the fact that most writers on political and 
legal matters were answering specific problems that 
arose, and confined their argument to the issue at hand. 
We have a great deal of legal thought in the late 
medieval period, embedded in specialized treatises 
Jean de Terre Rouge is a good example—but very 
little synoptic legal theory. Not until Claude de Seyssel 
in the early sixteenth century does there appear a gen- 
eral view of the French monarchy, but even his Grande 
Monarchie is quite superficial. In the 1550’s and 
afterwards, however, there appears a host of political 
and legal treatises of a comprehensive nature, any one 
of which had it been written a century earlier would 
have been a capital document, but most of which 
because of rivalry with others in their time are denied 
the historian’s attention. The best that can be done 
here is to select for discussion a few writers whose 
works were very well known in their time, and, by 
taking examples from the diverse schools of thought 
that distinguished themselves on the basis of academic 
and religious issues, hope that a fair summation of the 
fundamental law will emerge. I have chosen four such 
figures to examine: Charles Du Moulin, Jean Bodin, 
Francois Hotiman, and Charles Loyseau. 





Charles Du Moulin’s exhaustive commentary on the 
Coutumes de Paris, published first in 1539, is surpassed 
in influence by few juristic writings in the sixteenth 
century. Particularly well known was the commentary 
on Title I, De feudis. His civilian leanings are indi- 
cated by the stress placed upon the proprietary aspects 
of the fief, to the detriment of the personal lord-to-vassal 
relations which had prevailed in the High Middle Ages 
when society was truly feudal. Yet, Du Moulin claims 
that French law is autonomous. It is composed of 
many coutumiers, and in France the Roman law itself 
is customary law—i.e., the coutumier of the pays de 
droit écrit (a fact regarding which modern historians 
constantly need to be reminded).** Du Moulin, there- 


88 Cf. the following observation: “Deficiente vero, vel dubia 
consuetudine localis praefecturae, tum in materia consuetudinum 
nostrarum non est recurrendum ad ius Romanum, sed vicinas 
& generales, & promiscuas consuetudines Galliae. Ius autem 
Romanum nullo modo hic est, nec esse potest commune, nisi in 
locis, (ut in hoc regno) quae iure scripto reguntur, ubi maior 
adhuc pars scripti iuris exolevit.” Commentariit in consuetu- 





dines parisienses, “Epitome Tituli I. de Feudis,” §107 (1: 44, 
ed. Paris, 1624). 


For an appreciation of Du Moulin’s views 
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fore, conceives of the fundamental law as a summation 
of established local traditions which have survived, and 
it is quite incidental that they may embody ideas orgi- 
nally of foreign provenance. His aim is not particularly 
to bolster local custom, to extol tradition as such. He 
is quite willing to let die what no longer serves his 
country’s needs. He constantly refers to what applies 
hodie as opposed to what is antiquus. His aim is to 
build a fundamental law with still-solid old brick 
accumulated from coutumiers, something uniquely 
French in totality despite its provincial components. 

This eclecticism shows itself in Du Moulin’s ideas 
regarding the French royal succession. The discussion 
occurs within the context of his commentary on feudal 
customs, so that his chief device is to establish compari- 
sons and contrasts with the laws of succession to fiefs. 
In particular, the discussion of royal succession enters 
when glossing the feudal droit d’ainesse ; *® primogeni- 
ture, therefore, is the central theme, and the discussion 
unfolds in response to five questions which the author 
poses to himself. 

1. What is the right of primogeniture? It is an 
honorific and useful right of prior age, found in the 
origin of society confirmed by divine law, set forth in 
canon law (the rex juvenis canon, e.g.) and rooted in 
customary law. The effect of primogenitary right con- 
sists partly in the honor and excellence of the first-born 
in relation to other children, which has prompted some 
to argue that primogeniture is a dignity. Strictly 
speaking it is not, “except in respect to the first-born 
of kings and princes having a dignity transmissible to 
the first-born,” which makes primogeniture—by adop- 
tion, as it were—itself a dignity: 
primogenitural right in the son of the king is the first 
dignity after the king, an inseparable right coming from 
the blood itself. And such first-born coruscate in rays of 
paternal and future dignity, so that while the father is 
alive the first-born are called by the name of the paternal 
dignity: kings, dukes and counts.*° 


on a variety of key issues respecting royal power, see Church, 
Constitutional thought, 180-194. 

89*Tit. I. Des Fiefs, § XIII. Glo. III. in ver. Pour son 
lroict d’aisnesse” (ed. cit. 1: 479-496); where not otherwise 
stated, all paragraph references below are to this section, page 
references to this edition. 

90 Tbid., §2 (ed. cit. 1: 481): “Quaere primo. Quid est ius 
primogeniturae? Est ius prioris aetatis honorificum & utile 
competens filio, quia primus est in ordine nascendi. ... De 
origine, palam est ius istud ortum habuisse a iure gentium 
antiquissimo & primitivo, imo a consuetudine & iure Patriarch- 
arum Genes. 25, 27, 43. Confirmatum esse a iure divino 
Deuter. 21 c. & a iure canonico & consuetudinario. Effectus 
autem huius iuris consistit partim in honore & praecellentia, 
ante reliquos filios: unde nonnulli dicunt quod est dignitas, quod 
posset procedere extenso & largo modo sumpto dignitatis vo- 
cabulo non autem stricte & proprie capiendo, nisi in primo- 
genitis regum, & principum habentium dignitatem ad primo- 
genitum transmissibilem. Tunc enim ius primogeniturae ad 
dignitatem, competens est dignitas hinc dicit Bald. in 1. ex hoc 
iure. col. 2. q. 6 [Digest 1, 1, 5] quod primogenitura in filio regis 
est prima dignitas post regem, iure inseparabili ipsius san- 
guinis proveniens. Et tales primogeniti in tantum radiis 
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It is not clear whether Du Moulin himself subscribes 
to this view. There is a contradiction inherent in the 
idea of “primogenitary dignity” which is not resolved: 
primogeniture as such is empty unless embodied in 
some living person, therefore is contingent and’ can 
expire if there are no heirs; dignitas is almost the 
opposite, being always separate from the mortal in- 
cumbent, possible to exist without an incumbent, there- 
fore never dying. Du Moulin thus reveals symptoms 
of the consistent tendency among French writers to 
fuse, or confuse, the incumbent with the dignity. 

The adjectival dichotomy “honorific and useful” ap- 
plied to primogenitary right brings to the fore some 
well-known examples that apply especially in kingdoms. 
On the honorific side, the chief instance is the privilege 
of the first-born son to sit on the right hand of the 
father. Du Moulin sees a problem here: if the greater 
person should enjoy the more esteemed postion, and 
sitting on the right hand is the greater honor, then the 
father and not the son should sit there! His solution 
to the dilemma is to have the father sit alone, slightly 
elevated, while the son sits on the right hand, but 
slightly lower.** Du Moulin reveals a feeling for the 
logic of hierarchy, but obliviousness to the christologi- 
cal root of sitting on the right hand (Ps. 109:1), 
which demanded that Father and Son sit on the same 
plane because they are of the same Nature. 

On the useful side, custom is the norm: various places 
and regions have various consuctudines and leges to 
suit their needs. In France, the proof of primogenitary 
right as a customary law has been most fully shown 
by Jean de Terre Rouge, to whom Du Moulin sends 
the reader.®” 

2. Does this right actually belong to, and is it proper 
to the first-born son himself, even when the father is 
alive? Civil law notions prevail here. The term patria 
potestas is not used, but clearly Du Moulin has in mind 
the complete control of the res by the father while he is 
alive. To square this with the son’s right, he distin- 
guishes between the simple expectation, or hope, of 
acquisition of the thing which is the son’s constituted 
paternae & futurae dignitatis coruscant, ut vel vivo patre, 
nomine dignitatis paternae nominentur reges, duces & comites.”’ 
The vital passage in Baldus’ commentary, alluded to by Du 
Moulin, reads: “Quia primogenitura in filio regis est prima 
dignitas post regem iure inseperabili ipsius sanguinis proven- 
iens, & ideo eo mortuo ille que succedit in sanguine, naturaliter 
succedit in regno, cum naturam imitetur, & ab ea separari non 
possit;” Baldi Ubaldi iuriscons. . . . Commentaria in primam 
digesti veteris partem, Commentary on Dig. 1, 1, 5, §14 (ed. 
Turin, 1576, fol. 12.) 

91 Du Moulin, loc. cit., §3 (ed. cit. 1: 481-482). Cf. above, 
n. 19, on this subject. Also, Baldus relates the “dignity rights” 
of the first-born son directly following the quotation from 
him given in the previous note. 

_- Ibid., §2 (ed. cit. 1: 481) : “Consistit etiam istud ius partim 
in utilitate, quae secundum varias locorum, & regionum con- 
suetudines, & leges varia est. ... Et qui fusiorem super hoc 
sermonem desideraverit, legat si vacet Ioan. de Ter. Rub. 
contra Rebel. suo reg.” 
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right (ius formatum), and the actual control of the 
thing which is the father’s alone; this expectation of 
succession passes to descendants by representation.®* 
Royal succession is not mentioned at all in this con- 
nection, so that the issue oi dauphinal power to co- 
administer is by-passed; the rules seem to apply solely 
to aliodial holdings and not really to fiefs in the usual 
sense. 

3. Can the father withdraw, transfer, or diminish the 
right of primogeniture? The realm receives much at- 
tention here, and conclusions cited largely from Terre 
Rouge: not hereditary or patrimonial succession, but 
simple succession applies, according to the custom of the 
realm, and the successor arrives by right of that law 
and not from the will of the father, etc.°* Nor can the 
king make a testament, even if he is the last of his blood 
and the dynasty is ending; in that case, a new election 
should be made by the “nobles and the estates of the 
realm.” *° In hereditary monarchies such as Aragon 
and Majorca, the king can deprive the first-born son for 
just cause, and can regulate succession of collateral 
heirs rather freely if the estates are willing; not so in 
kingdoms (also dukedoms, counties, and other fiefs) 
which are deferred not by hereditary right but by the 
right of blood or the law of investiture, since the king 
does not institute the heir and therefore cannot deprive 
him. Du Moulin does claim one case where a person 
of royal blood could be deprived of his succession to 
the throne, and with him all his descendants: treason. 
The celebrated case of Charles VII stripping the Duke 
of Alencon of his blood rights at a lit de justice in 1457 
seemed to prove the point. But even if true in principle 
93 Tbid., §§ 4-6 (ed. cit. 1: 482-484). See esp. §4: “dico 
filium habere spem probabilem & considerabilem a iure naturali 
gentium, vel civili introductam & approbatam, in bonis & 
successione futura patris viventis; quandiu pater vivit, 
primogenitus nullum ius habet in eo, nec in re, nec ad rem; 
sed solam spem simplicis expectationis sicut in reliqua suc- 
cessione patris”’; and §5: “Non ergo nepos ex eo venit iure 
transmissi a patre, sed iure repraesentationis, & suo nomine & 
lure proprio. 

94 Thid., $10 (ed. cit. 1: 486): “In regno quod non iure 
haereditario, sed iure sanguinis defertur, non est dubium filium 
non posse privari propter aliquam inobedientiam voluntatis 
paternae, quia non capit illud a patre. Et idem de ducatu, 
baronia, vel alio feudo, quando non iure haereditario, sed iure 
sanguinis, vel lege investiturae deferrentur.” 

95 Tbid., §8 (ed. cit. 1: 485): “Et hoc maxime & indis- 
tincte procedit in hoc potentissimo regno Franciae, quod non 
iure haereditario, sed solummodo iure sanguinis, & legis, sive 
consuetudinis regni defertur, ut sentit Baldus im c. unico de 
feud mar. du. & comi. colum. 2 [see above, n. 24] dum dicit 
quod in hoc regno succedit agnatus de sanguine regis, etiam si 
distet gradu millesimo, si non sit alius agnatus proximior, & 
hoc iure sanguinis, & perpetuae consuetudinis regni. Et late 
comprobat Io. de Ter. Rub. in lib cons. Trebell. reg. [sic] 
tract. I. artic. I. 5 12 [above, nos. 





conclusione nona 9, 1l. & 
37-38] ubi tenet quod in regno Franciae non habetur suc- 
cessio haereditaria, sive patrimonialis, sed simplex successio, 
sive subrogatio primogeniti vel proximioris agnati, cui reg- 
num debetur, ex sola lege, vel consuetudine regni a qua sola 
ius accipit, & non a patre,” etc. On the procedure for the 
election of a new dynasty, see below, n. 102. 
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that treason should disbar a legitimate heir, this kind of 
treason proceeding in 1457 is not consistent with the 
supposed inability of the father to alter the succession. 
The august title Du Moulin gives the tribunal in 1457, 
the “Senate of Paris and Peers of France,”** may im- 
part to its actions something of the stamp of a Gallic 
S.P.O.R., but in fact this group was the Parlement of 
Paris and Great Council of the king, and when the king 
presided at such a meeting in person his sovereignty 
was most godlike, he was the living law (lex ani- 
mata®’), and his power then to affect the adjudication 
and thus to alter the succession compromises the other 
hedges placed upon him in this matter. It would not 
be amiss to take this as a sign of Du Moulin’s imperial- 
ist leanings. 

4. Can the son dispose of his primogenitary right 7° 
Never to any other person can he transfer this right, 
because it passes on if at all by the process of law. Nor 
can he personally ‘escape having the right while his 
father is alive, but he can renounce it when his father 
dies and the effects of it fall to him. The “benefit of 
abstaining” is universal. 

5. Can the primogenitary right be prescribed? No, 
because it is given by birth, and rights of the blood or 
agnation are immutable since they come from nature, 
and, “just as filiation itself cannot be induced by com- 
pact or by prescription, thus also suitas, or the right of 
suitatal filiation given by the law cannot be induced, 
transferred or acquired by compact or by prescrip- 
tion.” “’ If the heirs designated by nature and by law 
cannot suffer prescription, and this applies in royal suc- 
cession, then the reigning family has an imprescriptible 
right to the throne. The rudiments of a dynastic sys- 
tem are limned out. 

The desirability of maintaining regular primogeni- 
tural succession to the crown is so great that Du Moulin 


96 Tbid., §12 (ed. cit. 1: 487): “Propter crimen laesae maies- 
tatis in regiam coronam, & rempublican Franciae commissum 
per aliquem de sanguine regio posset ille perduellis, etiam cum 
futura sua posteritate, privati omni spe, & iure futuro, in suc- 
cessione coronae & regni Franciae, ut olim factum fuit per 
arrestum supremi huius Parisiorum Senatus & Parium Franciae 
prolatum anno domini 1457. in Ioannem ducem Alenconii in 
praesentia regis Caroli 7.” 

97 Cf. ibid., §8 (ed. cit. 1: 485) : “Etiam in regnis, & regalibus 
dignitatibus, etiam si sit res [non] recognoscens superiorem, 
quae est lex animata, & sicut quidam corporalis Deus in regno 
suo, ut de rege Franciae ... non potest Rex auferre primo- 
genito ius primogeniturae, sive spem regni, & dare secundo- 
genito.” On the king as the lex animata, see the index of 
Kantorowicz, King’s two bodies, under this heading. 

93 Du Moulin, op. cit., §§ 26-28 (ed. cit. 1: 493-495). 

99 [bid., §29 (ed. cit. 1: 495): “Ego autem dico quod ipsum 
ius primogeniturae in se, est impraescriptibile, & non potest 
praescribi, nec per unum ex filiis, nec per extraneum. Moveor, 
quia est datum & concessum praecise ipsi geniturae, seu nativi- 
tati primae, unde sicut iura sanguinis, & agnitionis sunt immuta- 
bilia, & nullo iure civili dirimi possunt . . . Unde sicut filiatio 
ipsa non potest pacto, nec praescriptione induci, sic & suitas, 
sive ius suitatis filiationi a lege datum, non potest nec pacto, 
nec praescriptione induci, transferri, vel acquiri.” 
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in inclined to agree with the opinion (set forth by a 
contemporary legist, Jean de Feu) that, even if the 
first-born son should be insane, he should be allowed 
to succeed and a guardian appointed for him.’ If, 
however, the “necessity of the republic” urges that 
such a debilitated first son be passed over in favor of a 
second son, this should not be done without “the con- 
sent and authority procerum et statum totum regnum 
repraesentatium,’ '°' who also should make the new 
election if the whole line of male heirs dies out.1°? Du 
Moulin can be labeled like Terre Rouge a “constitu- 
tionalist in emergencies.” 

Elsewhere than in the section on feudal primogeni- 
ture which we have drawn upon in the foregoing, Du 
Moulin makes reference to the Salic Law,?°* which he 





100 “Tit. I De Fiefs, §. XIII, Glo. I. in ver. Le fils aisné,” 
§ 26 (ed. cit. 1: 460): “Sed in supremo regno Franciae firmat 
do. Io. Igne. in disput. an Rex Franc. recognos. Impera. colum. 
3.8. quod etiam a nativitate demens succedat, & quod propter 
hoc regnum & ius primogeniturae non auferantur ab eo, sed 
detur curator [cf. Dig. 27, 10], quia licet regnum Franciae non 
sit haereditarium, patrimoniale, vel feudale, est tamen 
cessivum, nec iure haereditario, sed iure sanguinis & ag- 
nationis masculinae defertur, & debetur proximiori sanguinis 
masculini in infinitum. ... Et mero iure verius videtur & 
etiam utilius, quo lex regni, qui [sic] stat triumphans corona 
Franciae, nec huius tantae causae praetextu alterabilis, im- 
mota perpetuo inviolabilisque vigeat & prosperetur.” I have 
not been able to locate the work of Jean de Feu alluded to 
here, although Feu himself refers to it, under the title Tractatu 
an rex Franciae superiorem in temporalibus recognoscat, in 
another of his works: Prima pars commentariorum, §57 (ed. 
Lyon, 1539, fol. 261). In general on the question of the tutor- 
ship for the crown, or the king, see Kantorowicz, King’s two 
bodies, 372ff. 

101 Fu Moulin, Joc. cit. in previous note: “Si qua 
necessitas reipub. urgeret, non puto illo furioso superstite ius 
ipsum, titulum vel regnum, etiam ad secundogenitum (nedum 
ad extraneum) deferendum, nisi de consensu & authoritate 
procerum, & statuum totum regnum repraesentantium, ut in c. 
alius. 15. quaest. 6. Sed bene administratio nomine officii vel 
regentis, ad proximiorem ad hoc idoneum defertur, nec quantum 
ad hoc regulariter nisi propter emergens dubium, aut dis- 
cordiam requiritur advocatio statuum regni. Si quaeris de his 
latius audire, remitto ad Io. de Ter. Rub. con Rebel. Franc. 
tract. 2 art. 1.” The reference here to c. alius (Decretum, 
c.3, C.XV, qu.6) is puzzling, for it does not refer in the text 
or in the glossa ordinaria to the action of any representative 
assembly, but only the pope’s in the termination of the Mero- 
vingian dynasty; see above, n. 13. 

102 Cf, “Glo. III. in ver. Pour son droit d’ainesse,” §9 (ed. 
cit. 1: 485): “Si deficerent omnes masculi sanguinis regii, 
deberet per proceres & status regni, nova electio fieri. Nec 
posset rex ultimus etiam de sanguine suo, puta ex cognatis suc- 
cessorem sibi deligere, nec aliter de regno disponere.” 

103 “Tit. I. Des fiefs. § XIX, Glo. in ver. Entre filles,’ §2 
(ed. cit. 1: 570) : “Exceptis semper illis quae sunt in Appanagio 
& sacro domanio coronae Franciae, quae proprio & singulari 
suo iure reguntur, videlicet Salica lege, qua foeminae & de- 
scendentes ex eis omnino a terra Salica (id est, fiscali proprie 
& regia, quod patrimonium seu domanium ipsius coronae & 
maiestatis regiae appellatur) exhaerdes & incapaces perpetuo 
esse iubentur.” Cf. “Epitome Tituli I de Feudis,” § 59 (ed. cit. 
1: 25), and §62 (1: 26): “Rex novus non est haeres deces- 
soris, nec ei per obitum succedit in acquisitis vel patrimonial- 


suc- 


tamen 
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considers sufficient proof to exclude females from pos- 
sessing any part of the royal domain. When this is 
added to the apparatus we have been considering, it is 
evident that Du Moulin was at least cognizant of every 
one of the basic arguments regarding royal succession 
which we have examined. He is most inclined to follow 
Baldus’ lead in setting off the great fiefs from all others, 
and making them amenable to treatment as public digni- 
ties, in contrast to other fiefs which seem more like 
private allodial holdings. This Romanizing tendency 
lurks in the background always.’°%* But in the fore- 
ground always are the truly French customs, and the 
treatise of Terre Rouge is constantly referred to. Du 
Moulin’s synthesis shows a full knowledge of the diverse 
sources of his country’s laws, and if there are minor 
contradictions in his views on French royal succession, 
it is probably due mostly to the inhibiting context of 
feudal customs in which he was writing, which forced 
him to proceed by analogies that he could have avoided 
had he been writing explicitly about royal succession. 
In general, it is unfortunate for Du Moulin’s historical 
reputation that his ideas are buried in the massive com- 
mentary upon the Coutumier de Paris, which is very 
heavy going for moderns. Had he chosen instead to 
express his ideas on the fundamental law in an original 
systematic political treatise, he might have enjoyed less 
immediate influence, but in much later times political 
theorists would have immortalized his name in the 
manner—and perhaps with more justification—than 
they have Bodin’s. 





Jean Bodin is a political theorist, so that his views 
regarding the royal succession are stated with clarity, 
brevity, and a certain air of unambiguous natural truth. 
“It is not enough to say that Royal and Legitimate Mon- 
archy is better than either Democracy and Aristoc- 
racy,” he begins Chapter 5 of the last book of the Six 
livres de la république (1576), “if one does not 
specify ‘Monarchy devolving by successive right to the 


ibus, nec in haereditate ab eo derelicta in seculo sit proximior 
haeres, sed (ut dicam infra §8 gloss. 3, q.4[?]) succedit in 
corona iure sanguinis ad normam legis Salicae ad differentiam 
dignitatum, quae nec iure haereditario sanguinis ut in Regno 
Franciae, sed per electionem devolvuntur.” 

104 ]t is much more prominent in the writings of southern 
French jurists, such as Pierre Rebuffi of Montpelier, especially 
his De regum et principum muneribus ac praerogativis (in- 
cluded in Tractatus varii, ed. Lyon, 1619). Du Moulin sets 
himself apart from Rebuffi largely on the question of the value 
of royal edicts: Rebuffi regarded them in the light of imperial 
rescripts and constitutions, therefore having the effect of gen- 
eral French custom. But, says, Du Moulin, “Novi quidam 
scioli (ut Petrus Rebuffus) aut audulatores aulici ius commune 
Francorum vocant constitutiones Regias, sed fallunt & falluntur : 
regiae enim constitutiones, etiamsi sint communes toti regno, 
ut edicta quamvis particularia in re subiecta, generalia vero in 
personis: non tamen faciunt ius commune & generale respectu 
politiae & gubernationis universalis, a qua tam longe absunt, 
quam a pandectis ;” “Epitome Tituli I de Feudis,” § 106 (ed. cit. 
1: 44). 
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nearest male of the name, and without division.’” 1° 
There are three elements involved here: “successive 
right,” “nearest male of the name,” and “without divi- 
sion”; we may examine each briefly. 

Of the three, the last, “without division,” is easiest 
to defend, and takes little more than a page. Oddly, 
however, Bodin does not utilize the single term that 
normally sufficed: inalienability of the crown lands and 
appurtenances. For many writers this was the most 
important of all fundamental laws. 

“Successive right” recalls to us Terre Rouge’s dis- 
tinction, and, although Bodin never cites Terre Rouge, 
we may presume that this terminology was so engrained 
in juristic thought by this time that those who used it 
were often unawareof its origin. Most of Bodin’s 
argument in this section involves a refutation of the 
elective principle, as he ranges through universal his- 
tory to prove that a monarchy which tombe en choix 
tends to arrive at a woeful pass. He never makes an 
overt distinction between “hereditary” and “successive” 
right, but page after page he could hardly have avoided 
letting the term “hereditary” slip out unless he was 
conscious of its inappropriateness. 

The doctrine of the masle le plus proche is the true 
key to French royal succession. Bodin separates it into 
two parts: that the successor must be a male; that he 
must be the nearest male. The latter factor he treats 
first and, as usual, in the sweep of universal history: 
in ancient and modern times, in Asian and European 
lands. Its inception in France, Bodin correctly identi- 
fies as a feat of the Capetian kings who, as Bodin sum- 
marizes it, blocked the ambitions of bastards, of mayors 
of the palace, and of younger sons.‘°*° There has always 
been in force in France, however, the greater principle 
of exclusive male succession. Bodin devotes the usual 
full space that French political thinkers allowed them- 
selves to the dangers of gynécocratie and the troubles 
of monarchies tombées en quenouille, and he ends with 
a capital-letter printing of the famous passage from the 
Salic Law: DE TERRA VERO SALICA NULLA 
PORTIO HAEREDITATIS MULIERI VENIAT, 
SED AD VIRILEM SEXUM TOTA TERRAE 
HAEREDITAS PERVENIAT. He had verified this 
source from a manuscript in the trésor de France, 
which was not one of the corrupted texts that inserted 
the words in regno at the crucial place; still, he doesn’t 
question in the least that the realm is meant by this 


105 Tes six livres de la république, Lib. VI, c. 5 (973, ed. 
Lyon, 1593): “Ce n’est pas assez de dire que la Mon- 
archie Royale & legitime est meilleure que la Democratie ou 
Aristocratie, si on ne dit Monarchie devolué par droit suc- 
cessif au masle le plus proche du nom, & hors partage.” 

106 Jbid., ed. cit., 995: “les successeurs de la maison de Hue 
Capet ... firent trois choses de grande consequence... 
premierement ils debouterent les bastards de la maison de 
France .. . Le second poinct, fut de retrancher la puissance des 
grands Maires du Palais, & Princes de France; le troisieme 
fut de ne rien bailler aux puisnez de la maison de France en 
souveraineté.” 
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law.1** It would seem right to expect that Bodin the 
jurist or Bodin the herald of scientific historiography 
would have doubted the applicability in public law of 
an obsolete early Frankish rule of private land tenure, 
or that he would have suspected how recently it had 
been foisted upon constitutional thought as a fundamen- 
tal law. Frankly, Bodin reveals himself in this section 
weak as both jurist and historian, explainable perhaps 
because he was seeking pithy summations of the political 
constitution of his country where such could not be had. 
If the Salic Law could satisfy so completely Bodin’s 
curiosity about French royal succession, how easily it 
must have satisfied lesser intellects. 


A nearly opposite view to Bodin’s can be found in 
Francois Hotman’s Francogallia of a few years earlier, 
in 1573. “But here arises a famous question,” Hotman 
begins in Chapter 6, “the decision of which will most 
clearly show the wisdom of our ancestors—whether the 
Kingdom of Francogallia. were hereditary, or conferred 
by the choice and suffrages of the people.” *°* Hotman 
proceeds to demonstrate that the French monarchy 
originally had been and that it still was elective in 
nature. His aim, of course, was to convince people 
that the monarchy should be elective, since this would 
devolve the governing power upon representative es- 
tates, and thus open the way to expression of popular 
sentiment and therewith (Hotman and his fellow Hu- 
guenots hoped) to religious toleration. Hotman, like 
3odin, was equally jurist and historian. His historical 
arguments did not range as easily through universal 
history as Bodin’s, but then they did not have to. He 
found enough chroniclers’ uses of the term electio when 
recording the succession of French kings to build a 
strong case (at least on superficial philological grounds) 
for the doctrine of elective monarchy. Bodin must have 
had Hotman’s treatise in mind when he attacked elective 


107 “la loy Salique defend expressement que la femme puisse 
aucunement succeder aux fiefs de quelque nature qu’ils soyent: 
qui n’est point une loy feinte, comme plusieurs pensent, car 
elle se trouve és plus vieilles & anciennes loix des Saliens és 
vieux livres escrits 4 la main sous le chap. d’Allode, & au chap. 
I. De matrimonio ad morganaticam, & au thresor de France 
en ces termes de mot a mot: DE TERRA [etc.].” Jbid., ed. 
cit., 1011. I am at a loss to know what Bodin meant in the 
following passage from Ch. VI of his Method for the easy com- 
prehension of history [1565] transl. B. Reynolds, 253, New 
York, 1945: “The most ancient law of the kingdom is said to 
be the Salic. This may be seen in the laws of the Salians; it 
removes women from succession to the throne, although there 
is doubt as to whether it was ratified or not. However this 
may be, of course, Baldus and many jurisconsults acted stupidly 
when in interpreting the Salic Law they confused the rights of 
inheritance with the majesty of empire as though they were dis- 
cussing booty and the possession of goods.” What is meant 
by “ratified”? Where does Baldus speak of the Salic Law? 
(Almost certainly he never did.) 

108 “Sed hoc loco praeclara quaestio exoritur, & ad maiorum 
sapientiam cognoscendam aptissima, utrum Francogalliae reg- 
num haereditario iure, an verd populi iudicio & suffragiis 
deferretur.” Francogallia, Ch. VI (p. 47, ed. Geneva, 1573). 
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monarchy, but in one respect they were not talking 
about the same thing.?° Hotman always attacks 
“hereditary right” as the logical opposite to the elective 
principle, while Bodin defends “successive right” as 
opposed to election. In the heat of political controversy 
in the 1570’s, there was not likely to be discussed what- 
ever fine points of difference there were between heredi- 
tary right and successive right, since they both called 
for the automatic succession of the Valois. It is doubtful 
whether Hotman at this time would have accepted any 
distinction between the two, or whether Bodin (though 
seeming to know the difference) would have thought it 
worth while to discuss. The chief issue, in Hotman’s 
mind and also in Bodin’s was Estates vs. Monarchy. 
But just a few years after the composition of their 
famous treatises, the political situation in France 
changed drastically—so drastically that one may won- 
der whether the Francogallia or the République would 
have ever appeared if their authors had procrastinated 
for a decade, 

The Duke of Anjou, brother of King Henry III and 
his heir, died early in 1584, and the new legitimate heir 
by the rule of agnate relation became the Huguenot 
leader, Henry of Navarre. Henry III was known to be 
impotent, and so the Valois line would die out with him. 
Bodin’s politics, if he were to remain true to the poli- 
tique program which he helped to found, should not 
have been deflected by the changed religious situation : 
for the fundamental notion of the “monarchy devolving 
by successive right to the nearest male of the name” 
did not contain a religious escape clause.**° Hotman, 
on the other hand, much as he might have wanted to 
defend legitimate dynastic descent now that the Hugue- 
nots might hope for advancement through the throne, 
instead of the Estates, could hardly perform a volte- 
face without sacrificing the principles of a life’s work. 
But Hotman did find a solution. He “rediscovered” 

109R, Chauviré, Jean Bodin, auteur de la “République”, 
256ff., Paris, 1914, shows several instances of Bodin’s oblique 
references to Hotman when attacking the elective principle and 
the power of the Estates to limit the king’s power. 

110Jn 1577 the Catholic Ligue did create a religious test 
for heirs to the crown, when it forced through the Estates 
of Blois this “fundamental law”: “Profession of the Catholic 
Apostolic and Roman religion has not only been the ancient 
custom, but the principal and fundamental law of the King- 
dom ...; it is very certain that they [the kings] cannot 
afterwards vary from it for any occasion or pretext whatever, 
not even the Salic Law, said law of religion being much more 
fundamental and much more inviolable.” Cited in Church, Con- 
stitutional thought, 89, n. 25. The Ligue tried here to exclude 
Henry of Navarre from the lists of the “crown-worthy,” al- 
though Henry did not become first in line to the throne until 
a decade later. This edict of 1577 did forecast the major 
issue of a decade later: Catholic vs. Salic, and lent a short- 
term precedent for a rejection of Henry in favor of his uncle, 
a Catholic cardinal, as king in 1589. But these partisan actions 
during the Wars of Religion, no matter how constitutional 
they were made to appear, are not sufficient to prove that there 
was a true fundamental “Law of Catholicity,” as claimed by 


some modern writers such as La Perriére, Droit de succession, 
67ff, and Chénon, Droit frangais 2: 343-344. See below, n. 114. 
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the work of Jean de Terre Rouge, and also the principle 
of suitas, and with these devices he was able to propa- 
gandize Henry of Navarre’s inalienable claim to the 
throne without denying outright to the Estates a con- 
stitutive role in determining royal succession. Nothing 
could have resolved better the dilemma between Hot- 
man’s erstwhile principles and his new political hopes. 
3odin, meanwhile, after the death of his patron the 
Duke of Anjou, slowly drifted to the ultra-Catholic 
side, and toward the end of his life, in 1590, penned 
a ligueur pamphlet in which he invalidated parts of his 
monumental République. 

Francois Hotman’s constitutional thought can be a 
very tricky subject to study, since he revised his trea- 
tises so frequently that the unwary scholar resting con- 
tent with the edition most readily available will easily 
be led astray. If, for example, one uses the version of 
the Francogallia which appears in the 1600 edition of 
Hotman’s collected works, he would have no way of 
knowing that Chapter 23 is an entirely new section, 
written around 1590, embodying largely the ideas of 
Terre Rouge which Hotman had taken up after 1585.1"* 
For some of Hotman’s works, a line-by-line analysis of 
successive editions would be necessary in order to ap- 
preciate the subtle changes in his thought, even within 
a year’s time. Hotman was an avid researcher, con- 
stantly adding to his stock of arguments; he was also 
an out-and-out propagandist, shifting his grounds to 
meet changing political conditions. It is no longer 
worth the trouble to show he misinterpreted historical 
evidence in order to uphold positions that were favor- 
able to the Huguenots; that is too easily done. The 
more positive approach, indicated by a recent author, 
tries to evaluate the significance of Hotman’s species of 
“Constitutional antiquarianism” for the growth of the 
historical school of political thought, both in France and 
in England.1** Were it not too much of a digression, 
we might have tried to examine Hotman’s views of 
the French royal succession under the rubric of consti- 


1117 refer to the Lettre de M. Bodin, officier 4 Laon, a l’un 
de ses amis tres meschant du temps, 10, Paris, 1590, in which 
Bodin claims that “la Couronne appartient a4 Monseigneur le 
Cardinal de BOURBON,” which directly contradicts a state- 
ment in the République, VI, 5, ed. cit., 994, where he had stated 
most explicitly, in relation to royal succession, that an uncle 
would always cede to a nephew descended from an older brother. 
See R. Chauviré, Jean Bodin, 84-85. 

112. Blocaille, Etude sur Francois Hotman, Dijon, 1902, 
has done some work on collating editions of Hotman’s work; 
see, for example, pp. 84-85 regarding the Francogallia. 

113 See the excellent little essay on “The French prelude to 
modern historiography” which is the introductory chapter of 
J. G. A. Pocock, The ancient constitution and the feudal law, 
18ff, Cambridge, 1957, for Hotman and “constitutional anti- 
quarianism.” Pocock restricts his study to the juristic argu- 
ment over the origin of custom and law in seventeenth-century 
England, which borrowed much from similar argument in 
sixteenth-century France. On the influence of French political 
and theological ideas in England, see J. H. M. Salmon, The 
— religious wars in English political thought, Oxford, 
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tutional antiquarianism. As it is, we shall have to be 
content to point out that his thoughts on royal suc- 
cession underwent considerable development in the 
years 1585-1588, and proceed to present the main con- 
clusions as though they were unified. 

Immediately after the Duke of Anjou’s death, Hot- 
man issued a lengthy tractate bearing the title “Disputa- 
tion concerning the controversy of royal succession 
between the brother and the son of a predeceased 
brother.” Already, it seems, the Catholic forces were 
considering grooming for the throne Cardinal Charles of 
3ourbon, younger brother of the deceased Antoine of 
Bourbon, in place of Antoine’s son Henry, the Protes- 
tant chieftain, and Hotman was trying to stymie this 
move."** Along with this treatise of his own, which 
borrowed from Jean de Terre Rouge in key places, 
Hotman printed Terre Rouge’s treatise as an appendix. 
In the next year, 1586, Hotman presented a second 
addition of his treatise, revised and expanded, and again 
appended Terre Rouge’s work. Finally, in 1588, Hot- 
man consummated his study of the royal succession with 
a synoptic treatise entitled “On the right of royal suc- 
cession in the kingdom of the Franks.’”’*** 

If the title of the first of the above-mentioned works 
seems to indicate a discussion of only a limited aspect 
of the law of succession, an examination of the whole 
tract reveals that Hotman had obviously reviewed in his 


114Jn 1588 the Ligue-controlled Estates of Blois capped its 
effort to establish a “Law of Catholicity” (see above, n. 110) 
by promulgating the Edict of Union, whereby the king and 
the Estates tried to increase the authority of what they claimed 
was a fundamental law by giving it also a statutory expression ; 
as noted by Church, Constitutional thought, 90, this probably 
did more to weaken the case for excluding non-Catholics, 
for it insinuated an innovation instead of upholding of im- 
memorial custom. The following Huguenot reply—weak as 
its own case was in so far as it relied on the Salic Law— 
exposed this innovating activity of the Ligue: “La vraie et 
parfaite loi du roiaume est la loi salique . . . de sorte que 
Dieu, la nature et ladite loi nous [ie., Henry IV] aiant ap- 
pelé a la succession légitime de cette couronne, elle ne nous 
peut-étre aussi peu disputée qu’a aucun de nos prédécesseurs. 
... Et si rien n’y a da étre innové, moins I’a-t-il pu étre par la 
déclaration faite par le feu Roi aux Etats tenus a Blois en 
1588. Car outre que c’est aux lois non aux Rois de disposer 
de la succession 4 la Couronne. ... Quant aux cérémonies 

. rien ne s’interpose entre la personne du Roi et ladite 
roiauté.” “Declaration du roi en 1593,” Mémoires de la Ligue, 
5, as cited in La Perriére, Droit de succession, 85, n. 2 (but 
I could not locate the exact passage in this work.) The 
“ceremonies” refer to the consecration, which Henry IV could 
not go through in respect to the oath to uphold the Roman 
Church; from the old point of view of sacral kingship, it was 
a valid argument against Henry IV—see Péré, Sacre et couron- 
nement, 163-165. 

115 Disputatio de controversia successionis regiae inter pat- 
ruum ¢& fratris praemortui filium. Ioannis de Terra Rubea, 
antiqui auctoris, Tractatus de iure legitimi successoris in heredi- 
tate regni Galliae. 1st edition, Frankfort, 1585, in-8°; 2nd 
ed., rev., Geneva, 1586, in-4°. De iure successionis regiae in 
reqno francorum leges aliquot ex probatis auctorib. collectae 
studio et opera Francisci Hotomani Iurisconsultus. Obiter de 
iure regis Navarrae. N.p., 1588; reprinted in Opera, 3: 97- 
144, Geneva, 1600. 
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mind all the established legal arguments regarding royal 
succession but had rejected most of them before evolv- 
ing his own system. He rejected these established 
theories for a number of reasons, sometimes because 
they were false, sometimes because their utility to re- 
solve some specific issue was nullified by their obstruc- 
tionist character when considering a different issue. 
Hotman sought a single comprehensive formula which 
would answer all possible problems regarding royal suc- 
cession, so that the impending crisis over the expiration 
of the Valois line would not appear to be resolved in 
favor of Henry of Navarre solely on the basis of an ad 
hoc argument, but to be the consequence of an estab- 
lished rule that everyone could have derived before- 
hand—that is to say, a rule that covered every hypo- 
thetical problem that could be asked, the succession of 
the Bourbons included. 

For most people of this time the Salic Law served 
as the all-embracing rule, but if we had to name the 
person for whom it had the least efficacy, that person 
would be Francois Hotman. A decade earlier, in Chap- 
ter 8 of the Francogallia, Hotman had given the most 
devastating refutation of the Salic Law yet known, 
showing very clearly that it had to do with private law 
and not public law and thus could not apply to the 
crown—let alone even to fiefs. So, no matter how far 
the Hotman of the 1580’s would have been willing to 
go in his support of the claims of Henry of Navarre, 
and how much he might have wanted to play upon the 
“pro-Salic” sentiments of the people, he would have 
found the “anti-Salic’” Hotman of the 1570’s too for- 
midable an adversary to engage. 

By reason of his Protestant religious beliefs, Hotman 
was also blocked from full use of the concept of the 
realm as a dignity, since many of the essential allega- 
tions were from canon law. Besides, the inferences to 
be drawn from the dignity concept were anti-dynastic, 
and it was clearly the dynastic claim of Henry of Na- 
varre which was his strongest weapon. Where he does 
use the term dignitas, it is almost incidental.**¢ 

Nor was Hotman inclined to view the problem sub 
Specie feudi in a strict sense, since he had always up- 
held kingship to be a public mandate. It must have 
been sorely tempting to use to the utmost the classical 
dictum of Baldus on the French throne, likening it to 
a fief that passed on ad gradum infinitum in the ag- 
natic line—especially because Baldus had selected so 
prophetically the example of Bourbon succession which 
was now coming true.’** But feudal notions had short- 
comings, as we shall see. 

Customary law was a different matter. Whatever 
was the immemorial usage regarding the French crown 
had to be allowed. This explains the full measure 
given to Terre Rouge’s theories, even to the point of 
reprinting Terre Rouge’s tracts. But even this was 
limited, since Terre Rouge was concerned with a 


116 See below, n. 135, ad finem. 
117 See above, n. 24. 
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father-son succession and it was not obvious how this 
could apply to the succession of an heir twenty-one 
degrees removed. In a way, Hotman’s system con- 
sists of generalizing Terre Rouge’s arguments. 

Civil law finally provided the means to reduce the 
question of royal succession to a single formula. Many 
years before, Hotman had made the polemical remark 
that Roman law was the most useless of all studies to 
the modern Frenchman,*** but he said this in order 
to disparage the Corpus Iuris Civilis as a historical 
source to comprehend French law, not to renounce its 
validity as a source of legal equity. Hotman was 
torn between, on one hand, feeling of nationalistic pride 
for French legal development, which the study of cou- 
tumiers by Du Moulin and others had engendered, and 
on the other hand by his thorough training in the Ro- 
man law, which provided the conceptual molds for all 
his jurisprudence. In any event, Hotman used civilian 
concepts constantly, in particular where they could be 
labeled the workings of natural law, and it was above 
all in terms of the concept of suitas that he propounded 
his theory of dynastic law that regulated French royal 
succession. 

Hotman obscures his own reliance upon civil law con- 
cepts by framing his first succession treatise as an 
attack upon the civil law fiction which many jurists 
would have used: repraesentatio. The very title of his 
treatise, referring to the controversy between respec- 
tive rights of a brother and the son of a predeceased 
brother, prepared the reader who knew the law to see 
argued the question of representation. Hotman does 
not pose the case of Bourbons, but that of the “Spar- 


tans” (fig. 1). The ancient King Aristodemus had 
ARI STO- | 
DEMUS 

Fic. 1. Constructed from Fr. Hotman, Disputatio de contro- 


versia successionis, 3-5, Frankfort, 1585. 


118 See Pocock, Ancient constitution, 11, citing Hotman’s 
Anti-Tribonian [1567]. As Pocock aptly notes later on p. 
23ff, Hotman was really a neo-Bartolist. 
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two agnate lines of descendants: Eurysthenes the 
elder, Proclus the younger. Eurysthenes died without 
male offspring; Proclus had three sons, Caius, Sem- 
pronius, and Maevius in order of age; Caius left a son, 
Titius ; Sempronius survived ; Maevius left several chil- 
dren. To whom did the right of the crown devolve? 
Many would argue to Sempronius, and Hotman gives 
ten arguments to support Sempronius’ case (in which 
he does not believe, of course).7® Feudal law would 
support Sempronius, for the rule is that the nearer is 
preferred to the remoter, and, if a new line of males, 
it should go the highest in degree of that line, who is 
Sempronius.’*° If representation is argued, there are 
many reasons why Sempronius would succeed. In the 
present case, the possible heirs are all beyond the 
third degree of relationship to Eurysthenes, and since 
representation does not apply beyond the third degree 
the nearest agnate should succeed; Sempronius is one 
degree closer than all his nephews.*** Further, repre- 
sentation has been introduced to allow a person who 
does not have a claim in his own right to come by the 
succession via the assumption of the claim of another 
—i.e., in representation the son succeeds not in his 
own right but in the name of his father. But the pre- 
rogative of age (1.e. droit d’ainesse) works in this king- 
dom, and such a prerogative cannot be upset by any 
alien right: i.e., Titius cannot claim by representation 
to be older than Sempronius, so Sempronius should be 
the heir.*** Further, representation is aimed at equal- 
izing differences in grades of heirs where the thing is 
to be divided among many; but this inheritance is in- 
divisible, and no co-heirs are allowed. And if repre- 
sentation were allowed, not only Titius but also Mae- 
vius’ three sons would be heirs, for they would enjoy 
119 Disputatio de controversia successionis, 5-19, ed. Frank- 
fort, 1585. Where not otherwise noted, my citations refer to 
this edition, but to facilitate locating the ten arguments in 
other editions, I shall label them “Pro patruo 1 [2, etc.].” 
120“Pro patruo 1,” ed. cit. 5. Besides the authority of the 
Libri feudorum, Lib. II, tit. xi, which provides that the transfer 
to a new line should heed the first and highest person in grade, 
there was a specific application of this to the realm of France, 
when Pierre Jacobi, Aurea Practica Libellorum LXIII, §§ 60-61 
(p. 281, ed. Cologne, 1575), explained the accession of Philip 
of Valois in 1328 by his being nearest in grade to Charles IV. 
3y such calculation, if Philip of Valois had had a paternal 
uncle that uncle would have succeeded to the realm because 
he was only three degrees removed from Charles IV, even 
though he may have been in a line of descent junior to the 
Valois. 
121“Pro patruo 2,” 
given above, n. 84. 
122 “Repraesentatio in eorum demum gratiam introducta est, 
qui cum suo nomine, & suae personae iure capere hereditatem 
non possent, eam alieno nomine & alterius personae iure 
capessunt.... Nam qui ex sua persona capere hereditatem 
potest, frustra personam alterius ad eam capiendam mutuatur. 
.. . Atqui hereditas regni de quo agitur principi natu maximo 
assignata, propter aetatis praerogativam defertur, quae praero- 
gativa non alieno iure niti potest, sed suo tantum, ac proprio 
lure constat. Quare in illo Regno, ubi ius successionis in aetatis 
praerogativa consistit, locus esse repraesentationi non potest.” 
“Pro patruo 3,” ed. cit., 9-10. 


ed. cit., 8-9. The relevant places are 
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also the benefits of the fiction of representation.’ 
The fact is that the prerogative of age which Sempro- 
nius enjoys comes not from any fiction but from nature, 
and no fiction can overcome a natural right.’** These 
are the main reasons adduced to support Sempronius’ 
claim—but, it cannot be doubted that, notwithstanding 
these arguments, Titius should be the heir. If he seems 
to have been blocked by the foregoing arguments, it 
it because they are based upon false premises, namely, 
upon feudal law and civil law repraesentatio. Titius’ 
claim will be found to be true if the true rules of royal 
succession are heeded.**® 

The chief trouble, Hotman argues, is that the jurists 
have treated a right given by nature (the priority of 
birth) according to the law of the Romans, and thereby 
have corrupted Nature by a legal fiction. The privilege 
of the family heir, suus haeres, comes from birth, and 
very ineptly has it been said that rights of heirs are 
transmitted by representation, since this fiction makes 
it appear that the heir acquires something in the name 
of another person and not in his own name, whereas 
suitas (the word slips in very naturally )—i.e. the true 
quality of being an heir—is personal, and cannot be 
transmitted by law: it is given and it is taken away by 
Nature.’ Now, it cannot be doubted that in the 
Kingdom of France the quality of being an heir, suitas, 
is regulated by primogeniture. It is a feudal rule, to 
be sure, but Hotman wisely avoids the usual citation 
of droit d’ainesse from any special French coutumier. 
Let alone the weakness of ever basing royal law on 
local custom, there could be found in this instance for 
every French coutumier that upheld primogenitural 
succession two others that denied it. Hotman, there- 
fore, selected instead a most unusual authority: Fred- 
erick II. Ina letter to Petrus de Vinea, Frederick had 
ordered that his castle of Capitanata should go to his 
descendants, as if vivens iure Francorum—that is, the 
oldest male should succeed singularly, barring younger 
brothers and co-heirs.?27 The general dictum then can 


123 “Pro patruo 5,” ed. cit., 11-12. 

124“Septimum argumentum est, quod cum 
nihil aliud sit quam fictio, per quam is qui revera inferiore 
gradu est, tamen in superiore esse fingitur, perabsurdum vide- 
tur, existimare naturae veritatem fictione perimi. . . . Certum 
est autem, Sempronium duplici iure naturali munitum esse, 
gradus nimirum & aetatis, in quam cadere fictio non potest. 
. . . Titius autem sola repraesentationis fictione fretus, videtur 
in hoc tantum certamen descendisse.” “Pro patruo 7,” ed. cit., 
14-15. 

125“Verum his omnibus productis pro Sempronii parte 
argumentis, nihil aut parum obstantibus, contrariam sententiam 
& veriorem & certiorem esse non dubito, fretus iis argumentis, 
quae deinceps pro Titii parte subiungam. Quanquam com- 
modius fore arbitror, verba earum legum quae de illius regni 
hereditate; quingentis iam amplius annis observantur, initio 
proponere ... etc.” Ed. cit., 19. 

126 Fd. cit., 20-21, the relevant arguments are repeated in 
passages cited below, nos. 137-138. 

127“Ac de veterum quidem Francorum instituto, cum ex 
aliis multis auctoribus cognosci licet, tum etiam ex illa Im- 
peratoris Friderici secundi epistola, quae apud Petrum de 


repraesentatio 
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be traced subsequently among Italian jurists, but in 
France “most plainly of all, and most aptly applying 
in our case, speaks Jean de Terre Rouge.” *** Terre 
Rouge had proven irrefutably the primogenitary suc- 
cession of direct male offspring, and failing them, the 
transversal males by degrees of prerogative. Thus, 
there is a feudal custom which applies principally to 
the kingdom, overriding the ancient Roman laws as 
custom always may. The way having been cleared, 
the facts assembled, Hotman reaches the climax of his 
treatise by a capital-letter printing of the singular rule 
which he has evolved: 


Whom we can speak of popularly as heir designate—whom 
we find in the time of the Roman emperors called Caesar 
or young Prince—lI call him, by the custom of the Juris- 
consults, SUUM, and the hope of royal inheritance SUI- 
TAS REGIA.?*9 


Even though suus heres applies only to the order of 
children within the civil law, 


nevertheless by our law this term most aptly applies to 
any person whatsoever, however remote from the rank of 
children and lineage of the first son, as long as he is 
descended in a straight line from the same genearch and 
the same family source, as though by the laws of the 
realm on account of the absence of any children of the 
king, he receives a certain right by a kind of adoption in 
the hope of heredity, and is assigned heir to the living 
king and Caesar and first among the youth of the Franks 
issuing from the royal blood—in short, the true first born 
son of the king, and he should be designated heir of the 
August Majesty, as Spartian speaks of Aelius Verus.1%° 


Vineis his extat verbis, lib. 6, epist. 25 [cf. Petri de Vineis 
. .. Epistolarum 2: 197, Basel, 1740]. Castrum ipsum a nobis 
& heredibus nostris in Capitaneam teneat, & immediate a 
nostra Curia recognoscat, vivens iure Francorum, in eo 
videlicet, quod maior natu, exclusis minoribus fratribus & 
coheredibus, in castro ipso succedat, inter illos nullo tempore 
dividendo. Et in eandem sententiam Doctores & Pragmatici 
omnes testantur, hac locutione Vivere iure Francorum, sig- 
nificari solum primogenitum in feudo succedere....” Ed. cit., 
22-23. The Doctors specifically mentioned in the following 
sentences are Andreas de Isernia, Matthaeus de Afflictis and 
Philippus Decius. The first two were commentators on Fred- 
erick II’s Sicilian Constitutions, which enjoyed an unaccus- 
tomed vogue among many sixteenth-century French jurists; 
Ernst H. Kantorowicz, Mysteries of state: an absolutist con- 
cept and its late mediaeval origins, Harvard Theological Re- 
view 48: 65ff, 1955, has indicated in print some of the places 
he has collected that show connections between South Italian 
jurists and French jurists of the sixteenth century. 

128 “Sed omnium planissime, & ad causam hanc nostram ap- 
tissime loquitur Ioan. de terra rubea vetus Galliae Pragmaticus 
in tractat. cont. rebell. I conclus. 8. his verbis: In regni 
Franciae successione .. . [as above, n. 37].” Ed. cit., 23. 

129“Quem enim designatum heredem populariter dicere pos- 
sumus, quem aliquot Romanorum Imperatorum temporibus, 
modo Caesarem, modo Principem iuventutis appellatum vide- 
mus, eum ego ex Iurisconsultorum consuetudine SUUM ap- 
pello, & spem hereditatis Regiae SUITATEM REGIAM.” 
Ed. cit., 24. 

130“TEtsi autem suus heres in iure Romano, non nisi qui 
in ordine liberorum est, appellatur, 1. ultim. De bon. damnat. 
(Dig. 48, 20, 6) lex 1. De suis & leg. (Dig. 38, 16[17], 1) lex 1. 
§ liberos, De coniung. cum emancip. (Dig. 37, 8[9], 1)] tamen 
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The juristic twist here given to royal succession may be 
summarized in this fashion: the rights of children in 
civil law inheritance are found in the French law of 
royal inheritance extended to all male descendants from 
their common ancestor, so that even distant heirs are 
automatically “adopted” as first sons, even as the em- 
perors “adopted” their heirs. (The analogy with 
Ancient Rome could not be pressed too far, since the 
emperors chose their heirs, whereas in France the royal 
suitas was predetermined by nature, but Hotman avoids 
this trap by frequent iteration of the fact that the suc- 
cession “is not acquired from the recently deceased 
king but from the law of succession of the realm it- 
au.” *) 

The principle having been established, Hotman shows 
how it works in France by setting up a model of suc- 





(ORLEANS) 





Fic. 2. Taken from Fr. Hotman, Disputatio de controversia 
successions, 26, Frankfort, 1585. 


iure nostro vocabulum hoc etiam in quemvis alium, quantum- 
vis a filiorum gradu & primi filii stirpe remotum, aptissime 
convenit, dum modo ex eodem genearcho & eodem fonte fam- 
iliae recta linea prognatus sit, quasi Regni legibus propter 
regiorum liberorum penuriam quodam adoptionis genere in 
spem hereditatis ascitum, ac Regi vivo heredem assignatum, 
& Caesarem, ac Principem Franciae iuventutis regio sanguine 
prognatem, Regis denique verum filium primogenitum, & 
designatum Augustae maiestatis heredem, ut Spartianus in 
Aelio Vero loquitur.” Ed. cit., 24-25. Hotman’s reference 
is to the Scriptores historiae augustae, Spartianus’ life of 
Aelius Verus, c. 2 (ed. H. Peter, Leipzig, 1865, 1: 27), but 
a far more apt place from the same source—and the only one 
that uses the term princeps iuventutis—is Aelius Lampridius’ 
Commodus, c. 2 (ed. cit. 1: 90). 

131 Ed. cit., 62, again citing Terre Rouge, Art. I, concl. 11. 
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cession—not the hypothetical case of Aristodemus’ de- 
scendants, but the descent of French kings from Charles 
VI (fig. 2). The senior line of males from Charles 
VI (Charles VII, Louis XI, and Charles VIII) died 
out in 1498, and the throne passed to the descendants 
of Charles VI’s second son (the Duke of Orleans), 
i.e., to Louis XII, and, when Louis XII died in 1515 
without a male heir, the crown passed to the descend- 
ants of Charles VI’s third son (the Duke of An- 
gouléme), i.e., Francis I. Now, both Louis XII and 
Francis I were related to their predecessors beyond the 
degree where representation might be allowed—Louis 
six degrees removed, Francis five—and therefore it 
was evident that civil law did not apply. The only way 
to consider the right of inheritance of Louis XII and 
Francis I is to observe their descent from Charles VI, 
and not the relationship to their respective immediate 
predecessors. The senior line from the genearch is 
followed: this is the way of establishing the switas 
Regia.*** 

Hotman puts forth the case for Suitas Regia in ten 
positive arguments, and then closes the treatise by re- 
butting the ten arguments based on representation 
with which he had begun. Borrowing bits from both 
these sections, the case for suitas may be summed up 
in this fashion: (1) A major fault of the civil law is 
that it implies different kinds of succession for different 
degrees of heirs: representation for consanguinean heirs, 
agnation beyond them. But the realm, like the fiefs, is 
extensible infinitely, and the rule of succession is uni- 
form throughout. Moreover, it heeds the relationship 
with ‘1e genearch, as Baldus had pointed out.*** (2) 
ut the rule of nearer degree which applies in succes- 
sion of collateral lines in fiefs is not the rule in the 
French kingdom, where the priority goes to the senior 
line and not the nearest degree.1** (3) The weakness 
of representation is that it implies the heir comes to the 
inheritance not in his own right but by the right of some- 
one else. In succession iure suitatis, this is not true. 
To become king the heir must possess suitas in his own 
right before his predecessor dies.1** (4) Therefore, 


132 Fd. cit., 25-27, ending thus: “Delata igitur Francisco est, 
quoniam in Caroli Sexti genarchi ac progenitoris communis 
stirpe non proximior agnatus sed proximior prognatus, & in 
abnepotis gradu, repertus est. His ita constitutis, nunc prox- 
imum est ut quae pro Nepote adversus patruum proferri argu- 
menta possint, consideremus.” Pages 27-42 then give ten argu- 
ments which I refer to below as “Pro nepote 1 [2, etc.]” 
followed by a few crucial explicatory sections and then on 
pages 50-66 a refutation seriatim (which I refer to below as 
“Responsio 1 [2, etc.]”) of the 10 “Pro patruo” arguments 
of the beginning of the treatise. 

133“Pro nepote 7,” and “Responsio 1,” ed. cit. 35 and 51-52. 

134 “Responsio 1,” ed. cit., 50. 

135““Nullus illius Regni heres esse potest, nisi qui Regi 
mortis ipsius tempure suus heres fuit: hoc est, Regiae familiae 
columen, & heres regni lege designatus. Nam hereditas Regni, 
moriente Rege statim una cum Suitate coniungitur, sive (ut 
commodius loquamur) consolidatur.” (“Pro nepote 4,” ed. 
cit., 31). “Nepotem scilicet non potestate repraesentationis, & 
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suitas is never vacant: there must always be one—and 
only one—who is heir-apparent,’** whereupon, any in- 
equality between a son and a twentieth cousin is vi- 
tiated. (5) Where representation violates nature’s 
priority of age by attributing to the nephew a fictional 
droit d’ainesse, suitas does not violate nature; for, as 
Ulpian had said of succession by sui heredes, it follows 
the equity of nature.**7 More than once Hotman im- 
plies that repraesentatio corrupted the older law of suc- 
cession—not seeming to appreciate that switas did the 
same.*** 


ex aliena persona, sed ex sua & propria, ius suum obtinere; 
quia non a patre, cuius in locum sucessit, Suitatem nactus est, 
sed ex ipso loco, quem patre mortuo per successionem occu- 
pavit” (ed. cit., 44). Later on, seemingly bothered by the 
question of how suitas moved so easily from a near to a distant 
heir, Hotman called it a dignitas; “Pari ergo ratione nuda 
Suitas, id est dignitas, quae primo alicuius stirpis gradui 
quaesita est, perpetua serie ad insequentes gradus transmittitur ; 
sicuti Suitas filio quaesita, etiamsi exheredatus a patre fuerit, 
tamen in nepotem ex eo transmittitur” (‘“Responsio 7,” ed. 
cit., 59). However, as we have pointed out several times 
already, suitas and dignitas are ultimately irreconcilable for 
the simple reason that one is based on physical principles, the 
other on metaphysical ones. 

136 “Tn Regno de quo quaeritur non possunt simul eodemque 
tempore plures esse sui heredes, non magis quam plures: Reges, 
aut plures Regis primogeniti, sed & unus tantum & singularis 
est suus heres, Regiae familiae columen, nempe ex filiis natu 
maximus. . . . Certum est autem, eo filio de familia subducto, 
nepotem ex eo natum adeo confestim ipsoque momento suum 
heredem effici, ut locus filii ne punctum quidem temporis va- 
casse intelligatur. Nam haec momentaneae successionis vis 
est... . Cum igitur nepos ita repente & celeriter in filii de- 
mortui locum succedens, continuo efficiatur suus heres, non 
dubium est, quin reliquos omnes a suitate excludat, ne plures in 
illo regno simul sui heredes numerentur.” “Pro nepote 3,” 
ed. cit., 29-31. 

137 “Quantum ad septimum argumentum [above, n. 124]... 
respondemus etsi hoc argumentum movere aliquem minus per- 
itum possit, tamen eius vitium ex eo deprehendi, quia falsum 
est successionem nepotis in locum filii, nihil esse nisi civilem 
fictionem. Nam, ut iam ante diximus, illa successio f[i.e., 
suus heres] & naturalis est, & naturali aequitate nititur, ut 
perspicue testatur Ulpianus, in d. 1. I. § si filius De suis & legit. 
[Dig. 38, 16[17], 1]” “Responsio 7,” ed. cit., 56-57. For sec- 
tarian reasons being blocked from the Thomist argument about 
the genetic identity of children and parents (see above, n. 47), 
Hotman finds a suitable substitute in Callistratus: “Itaque 
praeclare Callistratus, Natura nos docet, inquit, parentes pios, 
qui liberorum procreandorum animo & voto uxores ducunt, 
filiorum appellatione, omnes qui ex nobis descendunt, continere : 
nec enim dulciore nomine possumus nepotes nostros, quam 
filii, appellare. 1. liberorum, 220. . . . De verb. sign. [Dig. 50, 
16, 220].” Ibid. 

138 E.¢., “Nimirum eo iure quod a Iureconsultis Successio 
[i.e., by suus heres], populariter autem & (vere ut dicam) ab- 
surde atque inepte Repraesentatio dicitur.” Ed. cit., 20. Very 
typical of the neo-Bartolist manner in which Hotman allowed 
himself to reshuffle civil law concepts is the following pas- 
sage from De lure successionis regiae, 22-23, 1588: “Praeterea 
civis Romani filius idcirco tantum necessarius heres appella- 
tur, quia, velit nolit, tamen ipso iure heres est: 1. 57 D. de 
hered. instit. [Dig. 28, 5, 58(57)]. At Regis filius iccirco Neces- 
sarius heres appellatur, quia, velit pater aut nolit, cogitur 
illum heredem relinquere: quippe cum filius non ab ipso 
hereditatem accipiat, sed a lege Regni...non modo Regis 
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Between the first edition of his treatise, in 1585, and 
the recension of it a year later, Hotman seems to have 
looked further into the question of suus heres and be- 
come a bit dissatisfied with it. For one thing, the use 
of the term heres violated the canon of Terre Rouge 
against hereditary succession to the realm; furthermore, 
suitas in its derivation from suus heres depended less 
upon nature than upon the beneficence of a praetor. In 
the second editiqn, therefore, one of the many expan- 
sions of his argument took the form of trying to argue 
that suitas did not come at all from suus heres but from 
Suus aS a possessive pronoun with a different reference 
than the heir to the paterfamilias: 


The name suus (1 do not say suus heres, lest someone take 
offense herein) is not so much civil, or even praetorian; 
because it is held more by the right of blood and nature 
than of paternal power.1*9 


Thus to say that suus is a “name... held by the right 
of blood and nature” shows a drift away from the nar- 
row juristic complex into the freer realm of dynastic 
terminology. Switas regia is now almost a blood right 
to the throne; what the civil law had accorded as a 
familial right has become an inbred right given by 
Nature. 

Suitas regia never could have become a rival slogan 
to Salic Law, because it was too juristic. Indeed, the 
term suitas in general was almost passé in Hotman’s 
time, having been fairly well eliminated by humanist 
scissors trimming the Corpus Iuris Civilis of medieval 
trappings.1*° But from the juristic point of view, it 


. .. locum obtinet, non Praesumptum, sed Legitimum, neces- 
sarium & designatum heredem appellandum esse.” By a 
labored argument, the fallacy of this could be shown; suffice 
it to point out only that Hotman is trying to show a develop- 
ment in favor of the son within the category of heres neces- 
sarius similar to what suitas had done for family heirs of the 
category of suus heres. “Necessary heir” in this civilian con- 
text should not be confused with the oft-encountered idea 
that the nearest male of the blood is a héritier nécessaire (used 
as early as 1445, above, n. 53, and as late as 1700 in respect 
to the Spanish succession—see La Perriére, Droit de succes- 
sion, 114); the latter derives from Terre Rouge’s notion of 
inviolable custom of primogenitary succession. 

139 “Sui nomen (non dico sui heredis, ne quis hic offendat) 
non tantum civile est, verum etiam praetorium: quo iure magis 
sanguinis & naturae, quam patriae potestatis ratio habetur.” 
Ed. 1586, p. 10, inserted just after the passage quoted above, 
n. 130. Similarly, he added on to “Responsio 11” (ed. 
1586, p. 23): “Regiam hereditatem iis personis deferri, quae 
naturaliter designantur, puta filio, vel cognato, & sanguine 
coniuncto: non autem iis quae civiliter, puta filiosa [read: 
filiolo] & Suo heredi . . .; adeo ut iam non incommode dici pos- 
sit, Sui heredis nomen non tam civiliter, nempe ex patria 
potestate, quam naturaliter, hoc est, ex qualitate filii, vel certe 
posteri, & descendentis ex primo investito & legitima plenaque 
sui patrimonii adeptione usurpari.” 

140 By 1588, when he composed his systematic De iure suc- 
cessionis regiae in regno Francorum, Hotman seems to have 
felt that his heavy juristic arguments needed a more popular 
garb, and so he addressed his readers patronizingly (p. 7): 
“Hoc & ius & nomen Designati Regis rectissime ex iuris Ro- 
mani institutis Suitatem regiam appellare licuisset. Sed cum 
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represents the most comprehensive formula explaining 
the operation of French royal succession in the late 
sixteenth century, especially by its justification of the 
Bourbon accession in general and Henry IV's in par- 
ticular. If Henry IV’s claim had seemed weak because 
he was twenty-one degrees removed from the last of 
the Valois, Henry III, this is because one had started 
counting backwards from Henry III until one found 
the common male ancestor (St. Louis) who linked him 
with the Bourbons, and then counted down to Henry 
IV. But if one started from the point of view of the 
genearch—or the common ancestor in this case— 
Henry IV was actually three degrees closer to St. Louis 
than Henry III was. Allowing further play of the 
imagination, the strength of suitas regia lay not so much 
in the persistence of the senior line as in the equally 
crown-worthy junior lines descended from the genearch. 
The older lines could almost be expected to expire, but 
the vitality of the ruling family surges forth again 
always among the younger lines. The dynasty is thus 
revitalized, so to speak, as the older branches become 
moribund. <A family tree of the Capets might have 
been drawn to show the trunk rising from Hugh Capet 
to Henry IV, with all the kings after St. Louis (i.e., the 
end of the direct Capetians, and the Valois in their vari- 
ous offshoots) appearing to be moribund branches until 
one arrived at the Bourbons, in whom the vital sap still 
flowed—indeed, in whom alone it flowed, for there was 
no other line of male descendants from Hugh Capet.**? 
Following not much further along such lines of fanciful 
thought, one.could soon complete a translation of the 
complicated and intellectual suitas regia of Francois 
Hotman into the near-mystical reverence for blood 
right which satisfied the majority of uncritical minds. 
As we shall see, the term “Princes of the Blood” which 
came to delineate the heirs to the throne, if it were to 
be defined in strictly juristic terms could find no sim- 
pler rule than suitas regia to embrace all the particulars 
of royal succession. 

If we were to search for the flaw in Hotman’s system 
we could not say that it was a juristic one, for he had 
blended all the pertinent rules in a consistent fashion, 
and more than that he had accomplished something that 
until then had not done except on the false basis of the 
Salic Law: he had made the rules of succession univer- 
sal. That is, by choosing the genearch as the point of 
reference for transmission of right of succession, instead 
of the relationship to the latest incumbent, he had 


has leges etiam iis notas esse cuperemus, quibus iuris ac 
nominis illius ratio minus est cognita, propterea usitato & 
populari verbo utendum putavimus; ut quemadmodum Romae 
Designatus Consul aut Praetor dicebatur ... ita cui lex 
Franciae, vivo etiamnum rege, spem successionis addixit, Desig- 
natus, Declaratus, Speratus, Destinatus rex appelatur.” 

141 The “Genealogie & Representation de nostre Roy Loys 
XIII du nom” given by Malingre, Loy salique, 70°ff., does 
something like this, but the argument that he uses, that the 
force of Bourbon descent comes from representation, is, as 
we have shown, quite maladroit. 
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avoided all the traps which lay in the way of argument 
relying chiefly upon primogeniture, representation, or 
the like. One flaw in Hotman’s system was of an his- 
toriographical character. The consequence of his sys- 
tem, in terms of a national myth, would call for the glori- 
fication of Hugh Capet, since male descent from him was 
the single efficient key to French royal succession. But 
Hugh Capet was a quite obscure figure, who lived in a 
decadent age. There did develop the myth that Hugh 
Capet was descended from the earliest Frankish kings,?*? 
and that therefore the Capetians were in fact more 
legitimate than the Carolingians, but this had the dele- 
terious effect of cutting out established national heroes. 
A kind of conspiracy of silence seems to have set in 
among French historiographers. In earlier centuries 
they had promoted different kings to the first rank as 
the theory of royal legitimacy had changed: so, Clovis 
became the founder of the monarchy when the prevail- 
ing theory was that of consecration by the holy balm; 
and Pharamond the founder when the Salic Law was 
advanced as the “premiére loy des Francois”; but Hugh 
Capet never got the credit that was due him when the 
basis of royal legitimacy came to rest solely upon blood 
descent from the genearch. Instead, Louis IX became 
a kind of “sub-genearch,” which had some logic in terms 
of pedigree because he was the ancestral link between 
Valois and Bourbon, but had the greatest appeal be- 
cause he was France’s king-saint. 


Charles Loyseau wrote his treatise Des Offices in the 
later years of Henry IV’s reign, and he probably had 
in mind the spectacular recovery of prosperity and peace 
in his country under Henry IV, when he delivered the 


142 Cf. Guy Coquille, Institution au droict des Frangois, 1-2, 
Paris, 1607: “Nous voyons encores auiourd’huy la lignee du 
Roy Hugues dict Capet, qui dure sont six cens ans en ligne 
masculine, qui est un tesmoignage tres-certain de la benedic- 
tion de Dieu, pource que peut-estre n’advint iamais en Roy- 
aume que le ligne masculine durast si long temps. Lequel 
Hugues fut Roy par vocation legitime, qui fut le consentement 
des Prince & Seigneurs, & du peuple des trois Ordres de 
France, lors que ceux qui restoient de la lignee de Charles 
le Grand essayerent par tous moyens de rendre la France 
subiecte aux Alemans, & mettre a neant ceste coronne, & 
qu’on eust moyen de recognoistre l’usurpation que Charles 
Martel bas Alemand & sa posterité, avoit faite de ladite coronne 
sur les vrais Francois, & s’en venger aussi en remettant icelle 
coronne sur la teste dudit Hugues, descendu en droicte ligne 
masculine des anciens seigneurs de Saxe, autheurs & ancestres 
des Roys de France, de la premiere lignee qui avoient par vraye 
conqueste estably ceste Monarchie.” Cf. also Jerome Bignon, 
De VExcellence des rois et du royaume de France, 315-317, 
Paris, 1610, who not only argues Capetian male descent from 
this ancient Saxon house, but also legitimizes the Carolingians 
by their descent from a pre-Merovech Frank named Chlogion! 
Still another legend was that the Capetians as well as the 
Carolingians were descended from Saint Marcoul, who first 
possessed the power to cure the King’s Evil; see Le Grand, 
Traité de la succession, 230, Paris, 1728. This myth might be 
added to the list of ways (below, n. 145) that were devised 
to make the royal thaumaturgical powers seem to be hereditary. 
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following “utilitarian” explanation of the dynastic 
principle : 


Monarchs, by means of their absolute power have nearly 
everywhere learned to perpetuate their estate to their 
posterity. ... And although in many monarchies there 
has been admitted this succession, it has not been done 
in order to render them purely hereditary and patrimonial, 
like fiefs, nor in effect for the profit and advantage of 
the monarchs, but for the repose of the people; and also, 
in order to avoid the calamities and disorders which usually 
happen when there is no certain successor to the kingdom, 
it has been found best to vouchsafe and provide in per- 
petuity the successors to the state, so that it cannot be 
without a head. . . . This can be done only by destining 
by means of a royal and fundamental law that the nearest 
of the royal line reign successively, as if called by the law 
of the state, which leads to a kind of gradual substitution 
of the Princes of the Blood in the family. . . . And thus 
we see it so in France, where it is true to say that the 
crown is not purely hereditary, nor given by testament, 
nor intestate, but is deferred by the law of the kingdom to 
the first Prince of the Blood, by the right of blood and 
within the right and name of heredity.'** 


Some parts of this statement are readily recognized: 
“not hereditary and patrimonial ... nor by testa- 
ment” echoes the part of Jean de Terre Rouge’s thought 
that had become axiomatic. But there are two new 
turns of speech. First, the word “destine” to describe 
how the fundamental law comes into being: this in- 
volves a nice ambiguity, as the author nimbly avoids the 
central issue of whether the fundamental law is decided 
by the Estates or by a royal constitution. From the 
tenor of the quotation, it would seem that the rendering 
perpetual of the crown in one family was actually ac- 
complished by the princes on a Machiavellian basis and 
then acquiesced in by the whole nation for reason of its 
utility in bringing peace. 

In the second place, we encounter a phrase not quoted 
from any of our previous authors: “Princes of the 
Blood.” In point of fact, all the usual apparatus of 
primogeniture, agnatic descent, switas, exclusion of fe- 


143 “Mais les Monarques au moyen de leur puissance ab- 
solué ont presque par tout sceu perpetuer leur Estat a leur 
posterité. . . . Et toutefois ce qu’en plusieurs Monarchies on a 
admis cette succession, n’a pas esté pour les rendre purement 
hereditaires & patrimoniales, comme les Fiefs, ny en effect 
pour le profit & advantage des Monarques; mais seulement 
pour le repos du Peuple, & aussi pour éviter les malheurs & 
desordres, qui adviennent ordinairement, quand il n’y a point 
de successeur certain au Royaume, on a trouvé a propos de 
s’asseurer, & se fournir a perpetuité de successeurs a 1’Estat, 
en sorte qu'il ne petit estre sans chef. Ce qui ne s'est pi 
faire autrement, qu’en destinant par une loy Royale & fonda- 
mentale, les plus préches de la lignée Royale a regner suc- 
cessivement, comme appelez par la loy de l’Estat, laquelle 
induit une maniere de substitution graduelle en la famille des 
Princes du Sang. ... Et ainsi en usons-nous en France, ow 
il est vray de dire que le Couronne n’est pas purement heredi- 
taire, ny par testament, ny mesme ab intestat, mais est deferée 
par la loy du Royaume au premier Prince du sang, iure san- 
guinis, & citra ius & nomen haeredis.” Des offices, Il, ii, 
30-34, ed. Geuvres, 150, Paris, 1666. 
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males, is wrapped up in this one phrase. It is of such 
great importance in Loyseau’s thought, and in all later 
conceptions of royal succession in France, that it merits 
separate treatment. 


8. PRINCES OF THE BLOOD 


In preceding sections the term “blood right” (ius 
sanguinis) has appeared often, but it has been passed 
by without comment. To justify having done so, I 
propose to argue that these references to “blood right” 
in later medieval thought do not imply a substantive 
right derived from some special quality of a physio- 
logical kind. It might be put this way: blood right as 
we have encountered it in the foregoing does not ex- 
plain why a certain person should rule, but rather only 
sets up a procedural device to designate who should 
succeed to rulership. This may be clarified by a quick 
review of the notion of “blood right” in relation to the 
various sorts of rules of succession thus far examined. 

When one goes all the way back to Merovingian 
kingship, he finds that blood right did indeed explain 
the “why” of kingship. The royal family claimed to be 
descended physically from the gods, or to be by descent 
demi-gods, and so by their very physical nature they 
were destined to rule. The royal “kin-right” was a 
divine right based on blood, and was the fundamental 
law of succession in Merovingian times. When the 
Carolingians took the crown, divine sanction was no 
less necessary than it had been for the Merovingians; 
it was, however, not expressed by blood relationship to 
the divinity but by a sacral coronation when quasi- 
divine powers were invested in the king by a temporal 
expression of divine grace. The blood principle con- 
tinued to determine who should be consecrated, but 
why he was consecrated belonged to a completely sepa- 
rate set of ideas. This holds for the Capetians, too, 
and even though the reditus regni Francorum ad stir- 
pem Caroli acclaimed when Philip Augustus married a 
princess of Carolingian descent may indicate some irre- 
pressible belief in the magical force of blood,’** kingly 
legitimacy still derived less from corporeal birth than 
from the spiritual rebirth at the moment of consecration. 
Christian theology was fundamentally opposed to the 
blood right. To have been in agreement, it would have 
been necessary for the first Christian king also to have 
been the progenitor of all later kings: if, that is, there 
had been no break in familial descent from Clovis on- 
ward, then almost certainly the singular and irrefuta- 
ble basis for the law of succession would have become 
the belief that the physical person of the first king had 
been especially empowered by the holy balm sent from 
heaven and that this magical power had been trans- 
mitted to his progeny, so that whoever was closest in 


144 See Karl Werner, Die Legitimat der Kapetinger und die 
Entstehung des “Reditus regni Francorum ad stirpem Karoli,” 
Die Welt als Geschichte 12: 203-225, 1952. 


































[TRANS. AMER. PHIL. SOC. 


descent to the first king was clearly the most more- 
than-human.**° 

If the emphasis put on sacral coronation in the early 
Middle Ages tended to counteract the blood principle, 
then the workings of feudal law tended to reinstate it. 
The fief was an ambiguous holding: private in respect 
to usufruct, it was public in respect to jurisdiction. Ow- 
ing to the former aspect, as a private landholding, 
hereditary succession inevitably developed. The line 
of the direct Capetians (987-1328) is frequently called 
a feudal monarchy, as if its hereditary grip on the crown 
were not more or less than a fortuitous fecundity which 
determined the continuity of any feudal holding. Baldus, 
treating feudal law largely from a civilian point of view, 
limned the essentials of a dynastic principle in feudal 
inheritance when he argued that the heir acquires the 
fief not from his immediate predecessor but from the 
first progenitor. The possession‘ of the fief thereby 
comes less from a series of separate investitures than 
from a continual reaffirmation of the original investi- 
ture. The first possessor held the fief in his mort main, 
as it were, while his descendants exercised perpetual 
administration. In this light should be interpreted such 
arguments as “the father does not die, but lives on in 
the son,” which are drawn mostly from civil law pass- 
ages we have referred to regarding the condominium of 
father and son.'** But the right to the fief, even the 
royal one, goes back to the original establishment, and 
the blood transmission is but an instrument, not an end. 


145 The Traité du Sacre of Jean Golein came very close to 
this point of view: “le royaume de France demourroit aux 
Roys de France descendans de la sainte et sacrée lignie par 
hoir masle, afin que ceste beneicon demourast en transfusion 
de l’un en I’autre” (loc. cit., above, n. 10). Jacques Bonaud 
de Sauset, Panegyricus (appended to his edition of Terre 
Rouge—see above, n. 34), fol. CX*, said that the miracle- 
making power of the kings was quasi-hereditary: “Sic quasi 
hereditario iure succedit alter alteri in potestate huiusmodi 
miracula faciendi, habilitate accedente.’” The noted sixteenth- 
century French jurist, Pierre Rebuffi, venturing into the field 
of political theology in a tractate De Christianissimi atque in- 
victissimt regis Franciae muneribus ct cius pracrogativis, found 
a short-cut to the problem of the king’s divine power by 
arguing that he was consanguineous with Christ: “Infero, illos 
Reges nostros esse aequiparandos quibusque consanguineis, sive 
cognatis, quos Christus habuerit; . . . adduco illud Evangeli- 
cum, ubi dicitur a domino nostro Iesu Christo quicunque mea 
praecepta servat, ille meus pater, frater & soror est; & sic 
vult sentire litera divina, quod quicumque est amicus Christi, 
est habendus pro consanguineo. Cum ergo ex praedictis clare 
patet, reges Franciae nedum esse amicos, sed etiam amicis- 
simos, ergo sunt eius consanguinei, quod est singulare.” Petri 
Rebuffi . . . tractatus varit, 2-3, ed. Lyon, 1619. See also 
above, n. 142. 

146 See above, n. 41. I would include in this category such 
a notion as the following by Jean Gerson: “Pater post natu- 
ralem aut civilem mortem, in filii sui adhuc vivit persona,” 
Solemnis oratio ... anno 1405, coram Rege, in Opera omnia 
4: 591, ed. Ellies du Pin, Antwerp, 1706—cf. Kantorowicz, 
King’s two bodies, 219, n. 76; and essentially also the saying 
of Guillaume Benedicti “pater non dicitur mortuus, vel desi- 
isse stare, dum superest filius,” Rep. in cap. Raynutius, “Mortua 
itaque testatore ii,” § 21, (ed. cit. 2: 114.) 
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Paradoxically, it was at the hands of a proponent of 
customary law that a truly substantive kind of blood 
right found one of its earliest statements: i.e., Terre 
Rouge’s doctrine of ‘seminal impressed force,” which 
justified royal power on the grounds of genetic propa- 
gation of kingly qualities via the semen. It implies 
that the son born of a king is kingly from the moment 
of birth, by reason of his corporeal ancestry. The in- 
fluence on later writers of this idea cannot be assessed 
fully here, but it will be found explicity followed at 
least by Guillaume Benedicti, and in spirit it harmo- 
nizes with all dynastic explanations based upon genetic 
transference of kingly power.** 

The Salic Law did not explicity support a dynastic 
theory, but as interpreted by most people, it did do so. 
Suspending the rigors of logic (which seldom work on 
the popular level anyway), it seems safe to assume that 
the negation of all female succession was taken to mean 
that a certain line of male rulers had been fore-ordained 
to rule. Those writers who claimed that the Salic Law 
was the sole determinant of succession had to have this 
premise. 

Roman law should have worked against the dynastic 
principle, since it left the control of proprietary succes- 
sion to the option of the head of the family. But, as 
we have seen, the later medieval legist notions such as 
ius filiationis and suitas, in equal measure to their re- 
striction of the paternal power, enhanced the notion of 
innate right based upon familial descent. The Suitas 
Regia of Hotman was a scantily camouflaged ius san- 
guinis. Blood right needed such disguises, as many as 
it could get, because blood right is mystical and simple 
whereas the action of the law is concrete and subtle. 
Moreover, since blood right depended ultimately upon 
the chance survival of a family, it had only historical 
justification. This was powerful indeed in such a case 
as the French royal family, after it had ruled for six 
hundred years, but still a fundamental law of the land 
must try to embrace an eternal verity that transcends 
temporal contingency. As far as was possible, this was 
accomplished by the idea of the “Princes of the Blood.” 

It will have to suffice here to give the faintest outline 
of the growth of the specific term “Princes of the 
Blood,” i.e., princes who were “capables de la couron- 
ne.” 148 Tf we go back to the time of Philip Augustus, 
we find that the highest ranking nobles alongside the 


147 See above, n. 47. 

148] have found this manner of defining the Princes of the 
Blood first used by Jean Du Tillet, Recueil des roys de France, 
compiled in the 1540’s, 50’s and 60’s, in a section entitled “Des 
Princes du Sang de France” (see 313-318, ed. Paris, 1607) 
and in his companion work of the same epoch, Recueil des 
rangs des grands de France, in a section “Des barons et pairs 
de France” (same edition, 11ff.). He gives a host of archival 
citations, mostly from the fifteenth century, on the emergence 
of the Princes of the Blood as a distinct group, which is not 
only an unusual historical approach for this time, but also 
affected his contemporaries in their manner of distinguishing 
the various “estates” of the realm. 
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king were the “Peers of the Realm,” a select group of 
secular and ecclesiastical princes (traditionally twelve 
in number) whose power as feudal lords made them 
more the equals than the inferiors of the king.1*° The 
realm thus is conceived as a bundle of roughly equal 
territorial powers, the king the primus inter pares. The 
whole process of growth of royal power worked against 
this concept, of course, and by the fifteenth century the 
princes of royal blood, no matter the pettiness of their 
actual seigneurial power, claimed parity, if not superi- 
ority, to the traditional “Peers.” When the Parlement 
de Paris in 1458 informed Charles VII that it was un- 
decided whether the Princes of the Blood who were 
not Peers should enjoy the prerogatives which the 
Peers enjoyed in judgments of their estates and persons, 
we see an equilibrium of the passing feudal monarchy 
and the rising dynastic monarchy.’*° 

Early in the reign of Henry II (1547-1559) there 
was a series of unpleasant incidents that involved privi- 
leges claimed by Princes of the Blood at séances of the 
Parlement of Paris—as to whether they should have 
“voix deliberative,” for example, or whether they 
should be allowed to wear their swords in court. The 
princes rested their claims on blood right, and in an 
appeal to the king they were sustained.** In the minds 
of most sixteenth-century writers, the Princes of the 
Blood had by birthright a place on the king’s inner 
council, along with the Peers of the Realm.*** Catherine 
de’ Medici’s pride of family provided a singular public 
demonstration of the preeminence of the Princes of the 
Blood, when, at the coronation of Francis II in 1559, 
she garbed her younger sons as Peers and had them 
march before all others.*** In 1573 the Princes of the 
Blood closed their ranks a bit more, when the King, 
Charles IX, and nine Princes of the Blood all signed a 
declaration assuring Charles’ brother Henry [III], who 
was about to assume the crown of Poland, that his 
rights to the French throne would not lapse, nor those 


149 /bid., citing an arrét of Philip II of 1216, where the royal 
princes are placed undifferentiated with other nobles after 
the Peers. Loyseau, Des ordres des princes, VII, 26 (64, ed. 
Paris, 1666) cites the same instances, drawing here as in 
many cases for his discussion of the Princes of the Blood from 
Du Tillet. 

150 Du Tillet, Recueil des roys, ed. cit., 314; Recueil des 
rangs des grands, ed. cit., 12. Though more literary than 
juristic, the following declaration from a patriotic pamphlet 
of 1422 shows how the notion of the corporate family interest 
in the crown could take root: “L’honneur des fleurs de lys et 
de la Couronne de France s’extend non pas seulement au Roy, 
a la Royne et leurs enfans, mais 4 tous ceulx de la Royale 
Maison de France presens et avenir comme nepveux, cousins, 
niepces,” Réponse d’un bon et loyal francois au peuple de 
France de tous estats, 321, cited by Potter, “Salic Law,” 249, 
“ 1, 

151] have culled this information from the “Table de Lenain,” 
22: 315-317, a manuscript index (no. F97 in the Salle du 
Public in the Archives Nationales) to the registers of the 
Parlement de Paris. 

152 Cf. Church, Constitutional thought, 39, n. 51, 128, 290. 

153 Loyseau, Des ordres des princes, VII, 33 (ed. cit., 65). 
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of any children he may have, even though they were to 
be born outside France. The blood right in this in- 
stance overcame the law of aubain by which foreign- 
born heirs forfeited their rights of succession ; that is to 
say, being “capable of the crown” was a unique kind of 
birthright which transcended all usual legal regulations. 
Blood heirs no matter where they were born or resided 
were to be regarded “tout ainsi que s’ilz estoient origi- 
naires et régnicoles.” 1°* 

The final touch was given by the last of the Valois 
kings. By an ordinance of 1576, Henry III signaled 
the complete ascendancy of the royal family, as a family : 

We ordain that henceforth the Princes of our Blood, 
Peers of France, will proceed and hold rank according to 
their degree of consanguinity, before the other Princes and 
Lords, Peers of France, of whatever quality they may be, 
not only at our consecrations and Coronations, but also 
at sittings of the Courts of Parlement and all other solem- 
nities, assemblies and public ceremonies, disallowing in 
the future this right of heirs to be put in dispute or con- 
troversy under pretext of the title and priority of estab- 
lishment of Peerdoms of other Princes and Lords, or 
for any other cause or occasion whatever. Given at Blois 
in the month of December, 1576, the third year of our 
reign,.?°* 

Even the most insignificant member of the most distant 
collateral male line of Capetians thus takes rank before 
the mightiest of the non-royal princes. Feudal law, 
customary law, and even Roman law had cleared the 
way by extending the range of right of succession to 
distant lines of blood relationship to the deceased; by 
shifting the definition of legitimacy to relationship to 
the genearch, the possible successors—the “crown- 
worthy” males—are suddenly welded into a tight little 
family group, set aside from other mortals by their royal 
blood. All people must cede a step to the Princes of 
the Blood. Not the officers of the crown, who embodied 
the highest dignity of the land, nor the great ducal lords 
whose ancestry might be as hoary as the Capetians, 
could go before the Princes of the Blood, who by dint of 
corporeal birth possessed a power that excelled all other 








154 P, de Cenival, Un document relatif 4 la succession de 
Charles IX, Bibl. de l’Ec. des Chartes 72: 223-224, 1911, re- 
produced in full by Prince Sixte de Bourbon, Traité d’Utrecht, 
270-271. This document, dated 22 August, 1573, was obviously 
a kind of compact among those “capable of the crown,” being 
signed by the three extant Valois princes and the nine Bourbon 
princes. A month later, on 17 September, Charles IX solem- 
nized the agreement at a lit de justice—see ibid., 272-273. 

155“Qrdonnons que d’oresnavant les Princes de nostre sang, 
Pairs de France, procederont & tiendront rang selon leur degré 
de consanguinité devant les autres Princes & Seigneurs, Pairs 
de France, de quelque qualité qu’ils puissent estre, tant és 
sacres & Couronnemens de nous, qu’és seances des Cours de 
Parlement, & autres quelconques solennitez, assemblees & cere- 
monies publiques, sans que cela leur puisse plus a l’advenir 
estre mis en dispute ne controverse, sous couleur de tiltre & 
priorité d’erection des Pairries des autres Princes & Seigneurs, 
n’autrement pour quelque cause & occasion que ce soit. Donné 
a Blois au mois de Decembre 1576, & de nostre regne le 
troisiesme.” Charondas Le Caron, Pandectes ou Digestes du 


droict francois, I, xxi (120, ed. Paris, 1637); given also in 
Loyseau, Des ordres des princes, VII, 34 (65, ed. cit.) 
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considerations of dignity, of real authority, or of family 
antiquity. After a thousand years, one might say, the 
Frankish stirps regia had repossessed its franchise by 
kin-right. 

It should now be clear how Charles Loyseau came to 
use the idea of the Princes of the Blood, instead of any 
of the older notions, to define royal succession. The 
Princes of the Blood are a group defined by Nature and 
by statute as those “capable of the crown,” rendering 
all other arguments superfluous. It need not be said 
because it is tacitly assumed that the principles of primo- 
geniture, exclusion of women, preference of the senior 
line to the nearest grade, and all the other fine points 
operate automatically in fixing the order of succession 
with the Princes of the Blood. But any hierarchial 
ranking within the Princes of the Blood is quite over- 
shadowed by the fact that as a unit they are placed 
above all others in the realm. They may have the title 
“Peers of the Realm” like many others, but they are 
superior because they are of the royal blood. The col- 
lege of rulers of the realm is not the king and the Peers 
of the Realm as in older times, but the king and his 
blood relatives. 

What prompted the canonization of the Princes of 
the Blood more than anything else was probably the 
triumphal succession of Henry IV, for this proved that 
twenty-one degrees of removal from the previous king 
did not make his successsor any less capable of the 
crown than a son would have been. His accession 
dramatized the generality of the blood right, sweeping 
away all doubts that any potential heir was weaker than 
any other one. In older thought, when the right of 
succession came from some source outside the heir, the 
law’s function had been to show how far the succession 
could be extended. This involved implicitly the belief 
that the right of succession grew weaker the more dis- 
tant the family tie of the heir to his predecessor. But 
the very idea of the Princes of the Blood eliminated any 
difference between “crown-worthy” heirs. It was al- 
most irrelevant which one Fate placed her hand upon. 
One became capable of the crown by birth: this was the 
Fundamental Law, pure and simple. The older appara- 
tus involving primogenitary right, agnatic right, etc., 
which had established through the centuries the ground- 
work for the Princes of the Blood, became now just by- 
laws to regulate the smooth function of the law of 
blood right. 


CONCLUDING REMARKS 


This is not the place to go into the mystique de sang 
which became a major prop of Bourbon absolutism. It 
could never reach the proportions of divinizing the royal 
family, qua family, that the pagan religions had allowed 
the early Germanic tribes, since Christian thought held 
all men equal in their natural being, and superhuman 
propinquity to the divine was attainable in temporal 
existence only by a sacramental act, when the grace of 
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God imbued the one ordained (be he a priest or a king) 
with a new higher state of being—which could not be 
transmitted to offspring, of course. But just by exam- 
ining the ceremonials and the literary productions that 
attended the birth of the Dauphin in the seventeenth and 
eighteenth centuries, it is very clear that the public 
understood that a veritable king had been born, not just 
a potential heir. Let alone what might be adduced here 
in panegyric and painting about the kings as a race of 
gods, let us stay within the bounds of our legal sources 
and quote the notable jurisconsult Charondas Le Caron, 
writing around 1600: 


The Princes of the Blood are born such, and the king 
no matter what sovereignty he possesses cannot make 
anyone Prince of his Blood; inasmuch as by nature alone 
can they come from the royal blood, the law of Nature 
aided by the French civil law commands that there be 
loved, embraced and preferred to all others these Princes 
who have the honor of kingly lineage, the conservation 
of the Crown, the love of the patrie and the good of the 
kingdom imprinted and graved in their hearts, nursed and 
nourished by the royal blood.1*® 


There are many wayside signs of the power of blood 
right to make a king. Retrospectively, it acted to ele- 
vate to the dignity of a true king of France the post- 
humous son of Louis X, Jean, who had died just a few 
days after his birth in 1316. No one had thought to 


refer to him as a king, it seems, until the sixteenth cen- 


tury, when the appearance of the idea that a king’s son 
that survived his father was fully king, ture sanguinis, 
led to the enrolling of Jean I into the list of French 
kings..°* Legitimacy via consecration is here com- 
pletely eclipsed. 

The only “Christian” law that remained in force was 
that the Princes of the Blood had to be legitimate chil- 
dren. This alone set a limit upon the conceit that 
royalty coursed physically in the blood of kings, a prin- 


156“Des Princes du sang... sont nez tels, & ne peut le 
Roy, quelque souveraineté qu’il ait, faire aucuns Princes de 
son sang; d’autant que par nature seulement ils peuvent venir 
du sang Royal, la loy de laquelle aidee du droict civil Francois 
commande d’aimer, embrasser & preferer a tous autres, les 
Princes, qui ont I’honneur du lignage du Roy, la conservation 
de la Couronne, l’amour de la patrie & le bien du Royaume 
empraints & gravez dans leurs coeurs, allaictez & nourris du 
sang Royal”; loc. cit., in previous note. 

157 Du Tillet, Recueil des roys de France, 192, ed. Paris, 
1607: “le fils posthume [de Louis X] monsieur Jean de France 

. n’est compté entres les Rois, pource qu’il ne fut couronné, 
combien que en aucuns tiltres & registres du thresor des char- 
tres, il soit appellé le Roy Jean iustement. Car par la mort 
du Roy predecesseur, la couronne par la loy du Royaume 
eschoit incontinent au successeur, duquel aussi tost les annees 
du regne sont comptees, non du iour du sacre ou couronne- 
ment.” Cf. Pierre Jacobi, Aurea Practica Libellorum, LXIII, 
§§ 57-59 (281, ed. Cologne, 1575): “Illi Ludovico successit in 
utroque regno [i.e., France and Navarre] Johannes filius eius 

.; & etiam mortuis Ludovico [X], & Johanne, & Philippo 
[V], qui successive fuerant reges.” For the pros and cons of 
“Jean I” in the list of French kings, see Le Grand, Traité de 
la succession, 6-8, and Ch. Leber, Les cérémonies du sacre, 
167, Paris, 1825. 
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ciple which lay behind the following act of Louis XIV. 
In 1714 the waning roi soleil proclaimed that two of his 
legitimized bastard sons were to be regarded as heirs 
to the throne, to have rank and honors due to Princes 
of the Blood, but after all those princes. The next year, 
just before he died, Louis eliminated all inequalities, 
so that his legitimized sons were not to rank after all 
other Princes of the Blood, but were to take rank ac- 
cording to their proper consanguinity. The power of 
the semen had transcended the power of the sacrament 
of marriage. But this did not last for long, since the 
edict was revoked two years afterwards, and the prin- 
ciple of the king’s “happy impotence” to alienate the 
domain was alleged to include powerlessness to dispose 
of the crown itself.*** 

3y promoting the status of his bastard sons, Louis 
XIV must have hoped to replenish the ranks of the 
Princes of the Blood to offset the loss caused by dis- 
barring the Bourbon line that had moved to Spain in 
1713. This might well have been noted by Prince Sixte 
de Bourbon de Parme, in the work mentioned at the 
beginning of this essay, for it would have doubled the 
evidence of Louis XIV’s tampering with the succession, 
which Prince Sixte claims undermined the sacred im- 
mutability of dynastic right to the French throne. But 
Prince Sixte’s argument as a whole probably would still 
have missed the point. For, it was not dabbling with 
the list of the Princes of the Blood that brought ruin 
as much as it was the very idea of “Princes of the 
Blood,” which assumed ever more grandiose propor- 
tions from the sixteenth century onwards. True, the 
notion of the Princes of the Blood does not contradict 
the facts of royal succession as set forth juristically : the 
juristic rules did delimit a certain group of those “capa- 
ble of the crown.” Nevertheless, it tended to vitiate 
the spirit of the juristic formulae. For, rather than the 
royal succession seeming to be a fulfillment of a cus- 
tcmary law upon which the whole body of the realm 
had agreed centuries before—a notion which all French- 
men could uphold honorably—the concept of the 
Princes of the Blood insinuated a kind of dynastic mys- 
tique: Providence operated perpetually to choose a few 
persons among the totality of mankind to be worthy of 
the greatest of all secular dignities, the French crown. 
Juristic thought, whether by fiction or myth, had con- 


158 The 1717 edict, given in Isambert, Recueil des lois 21: 
147, reads in part: “. .. puisque les lois fondamentales de 
notre royaume nous mettent dans une heureuse impuissance 
d’aliéner le domaine de notre couronne, nous faisons gloire de 
reconnoitre qu’il nous est encore moins libre de disposer de 
notre couronne méme.” La Perriére, Droit de succession, 132, 
summarizes this incident as proof of the tradition that Jean 
de Terre Rouge had already fixed, that the king could not 
legitimize any offspring to succeed him; however, Terre 
Rouge in this instance was only alleging the gloss in the 
words “Regi gratiam” in the bull Per Venerabilem (Decretales, 
IV, 17, 13). Indeed, public feeling against the idea of a bastard 
wielding sovereign power was very old indeed: the chansons de 
geste legitimized Charles Martel cx post facto; see Viollet, 
Institutions politiques 1: 242. 


“ 
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sistently connected the present king’s status with an 
ancient act of the Estates, or the “Mystical Body of the 
Realm”; the idea of the Princes of the Blood nowhere 
suggests any such relationship between the crown and 
the people. Indeed, when the birth of Louis XIV was 
celebrated on a medal as the Ortus Solis Gallici, “the 
rising of the Gallic sun,” and the babe Louis pictured 
as a young Apollo rising in his chariot, we have so far 
lost the constitutional bearings of royal legitimacy 
that it seems to issue from the will of the Almighty.**® 
The quantity of artistic and literary propaganda in the 
reign of Louis XIV that branded men’s minds with this 
kind of thought will be found to outweigh by far the 
kind of legal-juristic speculation which still had pre- 
dominated in the sixteenth century. And further, the 


159 VWédailles sur Ics principaux évenements du regne de 


Louis le Grand, 2, Paris, 1702, in 4°. 
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conceited act of Louis XIV to bring the hearts of de- 
ceased members of the royal family together in a royal 
shrine at Val-de-Grace*® indicates that the Sun-King 
had deceived himself about the existence of a mystique 
de sang royal. 

Without accusing Prince Sixte de Bourbon of har- 
boring such feelings as these in the twentieth century, 
we may still wonder whether he would not have found, 
had he looked deeper into his heritage, that the progres- 
sive exaltation of the Princes of the Blood—as if they 
were called at the moment of birth to greatness and 
distinction, instead of merely enjoying the chance that 
the law some day would call them to a great duty—was 
a kind of self-centeredness that led the Capetian dynasty 
away from the vital juristic basis of the fundamental 
law. 


160 See J.-J.-J. Servier, Le Val-de-Grace, 35-41, Paris, 1888. 
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12-17; career and nature of treatise, 12, 26; publication of 
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